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FUNCTIONS OF JUDGE AND JURY IN THE 
DETERMINATION OF PRELIMINARY 
QUESTIONS OF FACT * 


I 


bt Ts cpearcalasas an objection is interposed to evidence proffered 
in a jury trial, the judge must rule upon it. He alone must 
determine whether the jury shall hear or see the challenged item. 
If it has no probative value, he will, of course, reject it. Irrelevant 
evidence obviously cannot be considered in any system in which 
disputes are to be rationally resolved. On the other hand relevant 
evidence may be declared incompetent * and be withheld from the 
jury upon one or more of several grounds. Its probative value 
may be so slight as to be negligible.* Or it may be of such char- 





* There may be very little excuse for this article after the masterly treatment of 
the same subject by Professor Maguire and Mr. Epstein. Preliminary Questions 
of Fact in Determining the Admissibility of Evidence (1927) 40 Harv. L. REv. 392. 
A different interpretation of some of the decisions, and a slightly different approach 
to some of the problems, may serve to justify this reopening of discussion which 
they invited. Their collection of authorities was ample and representative, and no 
attempt has been made to add to it. 

1 Relevancy will be determined by the applicable rules of pleading and of sub- 
stantive law. 

2 The courts do not use the word “ incompetent ” to denote any particular kind 
of inadmissibility. In this article, it is used to designate evidence which is relevant 
but which is nevertheless excluded. 

8 Thus, the courts generally insist that the fact that the defendant is insured 
against liability for causing the damage for which plaintiff is seeking to recover, has 
no appreciable probative value upon the issue of defendant’s negligence. They are, 
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acter as to be incapable of reasonably accurate evaluation and 
therefore likely to mislead the jury.* Or it may have less intrin- 
sic accuracy than other evidence to the same point available to 
the proponent.’ Or the social value of the interests which will be 
protected by its exclusion may be deemed to exceed the social 
value of the contribution toward the ascertainment of truth which 
its reception would make.° 

When the relevancy or competency of the questioned matter 
does not depend upon the existence or non-existence of another 
disputed fact, no serious problem of division of function between 
judge and jury arises. It is universally agreed that the judge is 
to decide whether the jury shall get the evidence, and is to direct 
the jury as to the purposes for which it may be properly consid- 
ered; the jury is to weigh it in accordance with the instructions 
of the judge. It often happens, however, that a fact, irrelevant 
in itself, will have great probative value in conjunction with an- 
other fact. For example, if the issue is whether P is responsible 
to T for an injury caused by P’s automobile striking T, the fact 
that A drove the automobile into T is entirely irrelevant in and of 
itself. If, however, it is accompanied with the fact that A was 
acting in the course of his employment as P’s servant, it becomes 
of controlling importance. Likewise, a fact incompetent in itself 
may, when conjoined with another, lose its incompetency. Thus 
the dying declaration of a wounded man accusing D of having in- 
flicted the fatal wound will not, without more, be received against 
D upon D’s trial for the homicide. It is incompetent as hearsay. 
If, however, it is shown that the declarant when making the state- 
ment realized that death was immediately impending, it becomes 
competent under a well recognized exception to the rule against 
hearsay. To put it generally, it frequently occurs that the rele- 





doubtless, also motivated to reject such evidence by the conviction that it will un- 
duly prejudice the defendant. Most of the rulings concerning the propriety of 
excluding remote or immaterial, but relevant, evidence have to do with prejudicial 
evidence. 

* Thus, normally, hearsay evidence is rejected. This notion lay back of many 
of the common law rules making certain classes of witnesses incompetent. 

5 This idea is the foundation for the rule requiring the production of docu- 
mentary originals when available. 

6 This is the justification for the various privileges, such as those accorded to 
confidential communications between attorney and client, and between husband 
and wife. 
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vancy or competency of fact A depends upon the existence of fact 
B. Under such circumstances, who is to determine whether B 
exists, the judge or the jury? 

To say that the relevancy of A depends upon the existence of B 
is only to say that it requires a combination of A and B to produce 
a relevant factor in the case. No argument can be framed for 
taking from the jury the question as to A which will not be equally 
applicable to the question as to B. If when evidence upon A is 
offered, an objection of irrelevancy puts the determination of 5 
into the province of the judge, by the same token when B is of- 
fered, an objection of the same sort will produce a similar result 
as to A. If both A and B are not thus to be taken from the jury, 
at least the proponent can at his pleasure determine which shall 
be decided by the judge by first tendering evidence of the other. 
In no case, it is believed, where the analysis can be so baldly made, 
has any court held that, under the guise of ruling upon the ad- 
missibility of evidence, a judge may exclude the jury from deter- 
mining an issue otherwise properly within its field. But such an 
analysis is not always so obvious. 

Where the competency of A depends upon the existence of B, 
it is not a whit more difficult for the jury to determine the exist- 
ence of B. It can as easily determine the state of mind of the 
dying declarant as the intent or motive of the defendant. The 
same is true of any fact upon the existence of which the admissi- 
bility of otherwise incompetent evidence depends, as, for example, 
the circumstances under which a confession was made, the avail- 
ability or unavailability of an original document, the status of 
marriage or non-marriage between a witness and a party, or the 
relationship of client and attorney between a witness and another. 
Consequently, if such questions are to be taken from the jury, it 
must be on some other ground than the incapacity of the jury to 
determine the facts. - 

On the other hand, if these preliminary questions are to be left 
to the jury, and if at the same time the objects designed to be 
accomplished by the exclusionary rules are to be attained, it will 
be necessary sharply to distinguish and separate the preliminary 
question upon which the admissibility of the challenged evidence 
depends from the evidence itself. In many cases, this could be 
done by making a special issue of the preliminary question, con- 
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fining the testimony strictly thereto, and taking a special inter- 
locutory verdict. If the verdict found the preliminary basis, B, 
the jury would then get the evidence as to A; otherwise not. It 
needs no argument to show that the time, already too great, which 
a jury trial consumes, would under such a procedure be substan- 
tially increased. Moreover, in many cases, it would be a prac- 
tical impossibility so to divorce the evidence of the preliminary 
fact from the challenged testimony as not to indicate the tenor or 
content of the latter to the jury. 

If evidence as to both A and B is submitted to the jury, and the 
jurors are instructed to cast out that as to A unless they find B, 
several very practical objections at once obtrude themselves. Such 
a procedure will enormously complicate the work of the jury.’ It 
will not do to disregard realities. The jury is a casual group taken 
from the body of the citizenry. Jurors are compelled to perform 
their duties in rooms in which vile ventilation, inadequate acous- 
tics, and limited light make keen, accurate work especially diffi- 
cult. They are usually required to rely upon their memories un- 
aided by memoranda. A trial may occupy days or weeks or even 
months. It takes great faith to expect jurors to distinguish be- 
tween bare assertions, argument, and objections of counsel, on 
the one hand, and evidence on the other, and to rely only on the 
evidence as a basis for their verdict. To require them at the out- 
set of their deliberations to separate the questions of admissibility 
from the ultimate questions, to apply to the former the testimony 
touching their foundations, and to reach rulings thereon prior to a 
consideration of the merits, is to demand the practically impos- 
sible. Furthermore, the only method of ascertaining whether the 
jury really went through the form of complying with such instruc- 
tions would be the submission of special questions.* Even assum- 
ing that the answers to these questions were made final, such a 
process would add enormously to the opportunities to assign errors 
on appeal or motion for new trial. 

But a more fundamental objection exists. If the jury be cred- 
ited with the capacity to perform the task of ruling intelligently 





7 See the argument of Professor Maguire and Mr. Epstein for simplicity. Pre- 
liminary Questions of Fact in Determining the Admissibility of Evidence (1927) 
40 Harv. L. REv. 392, 393. 

8 See the arguments for precision and prompt vindication. Ibid. at 394, 412. 
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upon such a mass of testimony —a capacity which every judge 
and trial lawyer knows that it does not possess — can it be cred- 
ited with the capacity to wipe its mind clean of the objectionable 
testimony which it has heard or seen, and rest its decision upon 
the admissible evidence only?°® It is a familiar fiction that the 
trial judge in equity cases regularly performs this psychological 
feat. But there is no trial lawyer who does not rejoice when he 
gets such a judge to admit de bene a piece of evidence which is 
emotionally potent in his favor, even though it may later be for- 
mally stricken, and no trial lawyer against whom it is received who 
is not convinced that the trial judge is purporting to strain out 
the water of prejudice from the milk of legitimate evidence through 
a totally ineffective mental sieve. A mind trained to sift evidence 
may substantially accomplish even so difficult a task; but to expect 
the unskilled minds of jurors to do so is little short of ridiculous. 

In many instances, moreover, the chief objective of the exclu- 
sionary rule would be destroyed. Where the exclusion is based 
on a policy of protection of an interest, nothing could be more 
absurd than to violate the interest and then to instruct the jury to 
repair the damage by disregarding the wrongfully extracted evi- 
dence. If a lawyer is compelled to repeat in open court the con- 
fidential communications of his alleged client, and the jury is told 
to disregard them in case they find the relationship exists, the 
harm of disclosure is beyond remedy. In this respect certainly, 
the only sensible option must be between a decision of the prelimi- 
nary questions by the judge, and an interlocutory verdict thereon 
by the jury. 

On theory, then, where the relevancy of A depends upon the 
existence of B, the existence of B should normally be for the jury; 
where the competency of A depends upon the existence of B, the 
the existence of B should always be for the judge. 





® See the arguments for protection and prompt vindication. Ibid. at 394, 412. 
The argument for predictability under the “ orthodox rule,” aside from its connec- 
tion with those for simplicity and precision, does not seem particularly impressive. 
Cf. ibid. at 393-04. It may be true that judges as a class will be more likely to 
rule with an approach to consistency than will jurors as a class. It is doubtful 
whether the factual situations upon which admissibility depends will repeat them- 
selves frequently enough to tend to create rules of law. A lawyer practising before 
a particular judge may be able to predict how that judge will react to certain evi- 
dence, but he will probably not be better able to predict the reaction of a strange 
judge than of a strange jury. ‘ 





HARVARD LAW REVIEW 


II 


The theory may be clear. How are the authorities? To borrow 
a phrase of Dean Wigmore, they are in a state of “ variegated in- 
consistency.” *° Not only do the decisions from different juris- 
dictions exhibit conflict, but there seems to be no consistency 
within a single jurisdiction." Where the question is one of rele- 
vancy, there is not much difficulty; and in the simpler situations 
this branch of the theoretical rule is applied with practical una- 
nimity. If in an action on a promissory note, execution is dis- 
puted, the judge does not require the plaintiff, as a condition to its 
reception, to prove to him that defendant signed the note. It is 
sufficient for plaintiff to present evidence from which the jury 
might reasonably so find.*? Again, if the issue is whether the plain- 
tiff made a false representation in writing to defendant, obviously 
a paper containing such a representation is entirely irrelevant un- 
less it was delivered to plaintiff by defendant as a correct state- 
ment. Yet the judge does not rule that to warrant its admission 
defendant must satisfy him that it was so delivered; defendant 
need only make a case for the jury.** Likewise, where it is part 
of plaintiff’s case to show that he served a notice of a given con- 
tent upon an occupant of a designated building, the admissibility 
of a writing of the required content does not depend upon a finding 
by the judge that it was served upon such an occupant. If there 
is a dispute in the testimony upon this point, it must be resolved 
by the jury.** It seems inconceivable that any court should hold 
otherwise in such plain cases. Yet because of the loose phrase- 
ology usually employed —that questions preliminary to the ad- 
missibility of evidence must always be decided by the judge —a 
number of decisions unjustifiably take such questions from the 
jury. And where the facts make the analysis a bit difficult, the 
confusion is greater. Thus, in Gorton v. Hadsell,”* an action for 





10 Used in another connection. 3 WiGMoRE, EVIDENCE (2d ed. 1923) § 1644 (2). 

11 See note 20, infra. 

12 Patton v. Bank of LaFayette, 124 Ga. 965, 53 S. E. 664 (1905) ; see Maguire 
and Epstein, supra note 7, at 396. 

18 Winslow v. Bailey, 16 Me. 319 (1839) ; see Maguire and Epstein, supra note 
7, at 395. 

14 Coghlan v. White, 236 Mass. 165, 128 N. E. 33 (1920). 

15 g Cush. 508 (Mass. 1852). 
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destruction of a pew in a meeting-house, the defense was that it 
was torn down under a vote passed at a regularly called meeting 
of the proprietors. The call had to be made by a justice of the 
peace on application of at least five proprietors. The defendants 
offered in evidence records of a meeting of persons claiming to be 
proprietors. 


“ But the judge ruled that the records of the proprietors’ meeting were 
not admissible as evidence, without proof that five, at least, of the per- 
sons who made the application to the justice to issue his warrant for 
calling the meeting, were proprietors in the meeting-house at the time 
of making the application. The defendants then introduced evidence 
that five of the applicants were proprietors in the meeting-house at that 
time, and claimed that it was evidence for the jury to consider. But 
the judge held that it was his province to determine upon the sufficiency 
of the evidence, as preliminary to the admission of the record; and, 
being of opinion that the evidence did not show a proprietorship in the 
house in five of the applicants, refused to admit the records of the pro- 
prietors’ meeting as evidence.” 1° 


The Supreme Judicial Court approved the ruling of the trial judge, 
saying: 


“ But it is the province of the judge, who presides at the trial, to decide 
all questions on the admissibility of evidence. It is also his province to 
decide any preliminary questions of fact, however intricate, the solution 
of which may be necessary to enable him to determine the other question 
of admissibility. . . . And his decision is conclusive, unless he saves 
the question for revision by the full court, on a report of the evidence, 
or counsel bring up the question on a bill of exceptions which contains 
a statement of the evidence.” *” 


A fair reading of the report justifies the conclusion that the 
record was offered and treated as a constitutive document, as the 
vote of the meeting, rather than as evidence of the truth of any 
recital contained in it. Its admissibility depended on its rele- 
vancy. To sustain their defense, defendants had to show (1) a 
vote authorizing a destruction of the pew, (2) at a meeting, (3) 
called by warrant of a justice of the peace, (4) upon application 
by five persons, (5) who were proprietors. Suppose that elements 





16 [bid. at 509. 17 [bid. at 511. 
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two to five inclusive had not been in dispute, that defendants had 
offered one writing and plaintiff another as the authentic record, 
and each side had supported its offer by substantial testimony. 
Can there be any doubt that both should have been admitted, and 
that the jury should have determined which was authentic? Or 
suppose that all but the fourth element had been conceded, and 
the only dispute had been as to the genuineness of the fifth signa- 
ture. If the testimony had been in conflict as to whether the 
signature purporting to be that of William Brewster, a proprietor, 
was forged or genuine, could the judge properly, under the guise 
of ruling upon the admissibility of evidence, have determined such 
a question? And could the result be any different if the conflict 
had been as to whether the William Brewster who signed was the 
proprietor, William Brewster, or some other William Brewster? 
If the judge can determine such a matter, then by clever manipu- 
lation he can remove almost any material issue from the field of 
the jury. 

Again in Gila Valley, Globe & Northern Ry. v. Hall,’* one of 
the questions was whether plaintiff knew of a defect in a wheel 
and appreciated the risk of injury therefrom. As tending to show 
notice to him, a witness offered to testify that one R in the hear- 
ing of the plaintiff spoke of the defect in the wheel. The trial 
judge excluded the evidence because he was not persuaded that 
plaintiff heard it. Said the Supreme Court: 


“ Tt is insisted that the conversation was admissible as proving notice 
to Hall of the condition of the wheel; and so it was, provided it appeared 
that he heard it. Whether he did hear it, was of course a question of 
fact. Plaintiff in error contends that this should have been submitted 
to the jury, with an instruction that if they believed Hall heard the 
conversation they might take that into consideration in determining 
whether he knew the condition to (sic) the wheel and the effect of using 
it in that condition. 

“We agree that the testimony was such as to render it a matter of 
doubtful inference whether Hall heard the conversation; but we think 
this question of fact was one to be determined by the trial court, and 
not by the jury. Questions of the admissibility of evidence are for the 
determination of the court; and this is so whether its admission depend 
upon matter of law or upon matter of fact. And the finding of the trial 





18 232 U.S. 94 (1914). 
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judge upon such a preliminary question of fact is not subject to be re- 
versed on appeal or error if it be fairly supported by the evidence, as 
it is in the case before us.” *° 


The only possible ground for excluding this evidence was its 
irrelevancy. One way to give a man notice of a fact is by the 
utterance of words in his hearing. Suppose the witness had been 
willing to testify that R had shouted the words in the plaintiff’s 
ear, and the plaintiff had offered to testify that R had not done so, or 
that he had not heard R, would the court have then undertaken to 
decide the fact? By applying the reasoning of the court, wherever 
notice is in issue, the judge may take from the jury the question 
of communication. If the notice is alleged to be oral, the judge 
may determine whether it was heard. If it is alleged to be writ- 
ten, the judge may determine whether it was served or received 
or posted, on the ground that such a determination is a necessary 
preliminary to the ruling on evidence.” 





19 [bid. at 102-03. 

20 The opinion in Coghlan v. White, supra note 14, displays the confused and 
perplexing treatment which courts often give the problem. The trial judge had 
ruled against a notice of proper content because he was not convinced that it had 
been served on a proper person. The Chief Justice, after pointing out that the 
finding of the trial judge upon a preliminary question is final, if the evidence thereon 
is in conflict, proceeded to cite more than a score of cases. Ten of these dealt with 
situations where the competency of witnesses or of testimony depended upon the 
existence of the preliminary fact. Three more arose under the Massachusetts stat- 
ute. A few of the others might well have been given some elucidation. In Com- 
monwealth v. Tucker, 189 Mass. 457, 76 N. E. 127 (1905), the trial judge ruled in 
effect that he must first be satisfied that exhibits tendered as samples of defendant’s 
handwriting had been written by him, and that the jury must thereafter make the 
same finding before it could use them as standards of comparison in its deliberations. 
The supreme court approved, apparently on the basis of the peculiar Massachusetts 
doctrine. See notes 25, 26, infra. Now, the relevancy of any exhibit as a basis of 
comparison with the disputed writing depends upon defendant’s having written the 
exhibit. If the judge admits a specimen, surely he cannot make the jurors accept 
his finding that it was written by defendant and compel them to limit their inquiry 
to the question whether the same hand wrote both the specimen and the document 
in issue. By like reasoning, when the proponent offers an exhibit supported by 
credible evidence that defendant wrote it, so far as the relevancy of the exhibit 
depends upon its authorship, the question should be for the jury. But other con- 
siderations intervene. The trial judge must protect the jury from undue confusion 
and complication of issues and the defendant from unfair surprise. To accomplish 
this purpose he may properly reject clearly relevant evidence; and a good measure 
for determining what of the relevant material shall go to the jury in cases of this 
class is that of persuading the trial judge of its genuineness. The trial judge makes 
this decision as a prerequisite of competency, not as a prerequisite of relevancy. 
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The New Hampshire court, accepting the same loose phrase- 
ology and analysis, does not distinguish between relevancy and 
competency; it allows the trial judge to use his discretion whether 
to decide such questions for himself or to submit them to the 





The same line of reasoning can be applied to the cases cited involving questions 
preliminary to the admissibility of photographs and experiments. £.g., Baker v. 
Harrington, 196 Mass. 339, 82 N. E. 33 (1907); Field v. Gowdy, 199 Mass. 568, 
85 N. E. 884 (1908). 

In Hathaway v. Congregation Ohab Shalom, 216 Mass. 539, 104 N. E. 379 
(1914), as interpreted by the court, a narrative admission made by an alleged agent 
of plaintiff was offered against him. The question of the authority of the alleged 
agent to make the statement was very properly held to be for the trial judge. But 
Mr. Chief Justice Rugg cited with the same breath Dexter v. Thayer, 189 Mass. 114, 
75 N. E. 223 (1905). The report does not make clear whether the statement in that 
case was a narrative by the alleged agent, or a group of operative words in the 
formation of an alleged contract. The bill of exceptions, however, shows that, 
after a boundary dispute, plaintiff’s alleged agent and defendant’s agent were upon 
the ground and agreed that the boundary should run between certain monuments. 
There was evidence from which a jury could have found that plaintiff’s alleged agent 
had express authority from plaintiff to make the agreement. The trial judge, how- 
ever, rejected the testimony of the content of the agreement. The supreme court 
held that the question of authority was for the judge. Surely, if the alleged agent 
had committed a tort, and the evidence of the relationship and scope oi authority 
had been in dispute, the court would not have undertaken to prevent the jury from 
passing upon these questions. Or, if a written contract were tendered with undis- 
puted evidence that it was signed by plaintiff and by X who purported to act as 
defendant’s agent, and the evidence of X’s authority to sign it as defendant’s agent 
were in conflict, is it conceivable that the court would take the question from the 
jury? Dixon v. New Eng. R. R., 179 Mass. 242, 60 N. E. 581 (1901), also cited by 
the Chief Justice, presents a similar anomaly in a dictum. Rules of the company 
were offered not as an admission by the company, but as a command to its em- 
ployee. It was said that their authenticity, if in dispute, must be decided by the 
judge. All of the foregoing cases Mr. Chief Justice Rugg cited with apparent ap- 
proval, and in addition, he quoted from Gorton v. Hadsell, 9 Cush. 508 (Mass. 
1852), and Gila Valley, G. & No. Ry. v. Hall, 232 U. S. 94 (1914). If the Dexter 
case, the Dixon case, the Gorton case, and the Gila Valley case are sound, then the 
trial judge was right in Coghlan v. White; and yet he was reversed by a unanimous 
Supreme Judicial Court. 

The despair which counsel and trial judge must feel in endeavoring to predict 
the action of the Supreme Judicial Court has not been lessened by its later pro- 
nouncements. In Hart Packing Co. v. Guild, 251 Mass. 43, 46, 146 N. E. 238, 239 
(1925), the rationale of the decision reversing the court below, was expressed in 
this obscure phraseology: “It is the province of the judge who presides at a jury 
trial to decide all questions of fact which may be necessary to determine the ques- 
tion of the admissibility of offered evidence, and such preliminary question of fact 
should not be submitted to the jury, unless the determination of the preliminary 
fact falls within certain established exceptions to the general rule, of which the case 
at bar is not one.” Three cases were cited, none of which throws any light upon 
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jury." There are cases to the contrary making the obvious analy- 
sis,”* and others reaching the theoretically correct result on more 
or less uncertain reasoning.”* 


III 


The tendency, however, is not to keep from the jury questions 
of fact which properly fall within its province, but to place upon 
it impossible burdens of deciding issues of fact upon which the 
admissibility of evidence depends. The orthodox rule requires 
that where the competency of A depends upon the existence of B, 
the judge alone shall determine the existence or non-existence of 
B.* Of course, if the evidence as to B is such as to require a 
particular finding, no difficulty arises. But where it is such that 
a trier of fact might reasonably find either way, the cases show 
the orthodox rule in the process of dissolution, in at least four 
stages. 





the distinction between the normal rule and the exceptions. The actual decision 
may well rest upon the total lack of relevant ‘evidence to sustain the verdict. 

21 Dunklee v. Prior, 80 N. H. 270, 116 Atl. 138 (1922); Jenness v. Jones, 68 
N. H. 475, 44 Atl. 607 (1896) ; see Bartlett v. Hoyt, 33 N. H. 151, 166 (1856). For 
criminal cases in other jurisdictions, see Note (1908) 16 L. R. A. (N.s.) 660. 

22 Coleman v. McIntosh, 184 Ky. 370, 211 S. W. 872 (1919); Chatfield v. 
Morgan, 99 Vt. 337, 131 Atl. 845 (1926). The analysis in such cases is usually so 
simple as to call for no comment from the court. 

23 Di Carlo v. United States, 6 F.(2d) 364 (C. C. A. 2d, 1925). Here a witness 
from the stand identified defendant as the perpetrator of the crime. The defense 
sought to impeach him by evidence that he had a motive for falsely identifying 
defendant. If the witness had made an identification before that alleged motive 
came into existence, it would tend to show that the motive was not the operating 
cause of his testimony on the stand. The prosecution offered to show an extra- 
judicial identification of defendant by the witness, which it claimed was made 
before the motive arose, but which the defense claimed was made after. The 
relevancy of the identification thus depended upon the time when it was made, and 
this question the court held was for the jury. Its language is not particularly satis- 
fying. “ We do not, of course, mean that the question of admissibility is not one 
of law, but it merges imperceptibly into the weight of the evidence, if admitted.” 
Ibid. at 367. See the undiscriminating treatment of the question in King v. Hanson, 
13 N. D. 85, 99 N. W. 1085 (1904), where the court submitted to the jury both the 
question whether plaintiff made an admission and whether the basis for marital 
privilege existed. 

24 Doe d. Jenkins v. Davies, 10 Q. B. 314 (1847); Boyle v. Wiseman, 11 Ex. 
360, 24 L. J. Ex. 284 (1855); Stowe v. Querner, L. R. 5 Ex. 155 (1870); State v. 
Lee, 127 La. 1077, 54 So. 356 (1911) ; Moosbrugger v. Swick, 86 N. J. L. 419, 92 
Atl. 269 (1914) ; Cairns v. Mooney, 62 Vt. 172, 19 Atl. 225 (1890). 
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The stage exhibited in the Massachusetts criminal cases is per- 
haps least serious. In them, the judge is required first to determine 
the existence or non-existence of B; if he finds it non-existent, he 
must reject A; if he finds it existent, he must admit A and charge 
the jury to cast it out unless they also find B. In the earlier deci- 
sions, it is said only that the defendant cannot complain if the 
judge, after admitting A, instructs the jury to exclude it unless 
they find B.** The later doctrine, however, makes it mandatory 
upon the trial judge not only to decide the preliminary question 
B, but also to pass on to the jury the final admissibility of A in 
case he receives A.** This is euphemistically described as the 
“humane practice in this Commonwealth.” This characteriza- 
tion is a compliment both to judicial industry and integrity and to 
the psychological powers of the jury. It assumes that the trial 
judge, even though he may throw final responsibility upon the 
jury, will be quite as careful in the investigation of B as if his de- 
termination were final. It is likewise postulated upon the suppo- 
sition that the jury will investigate and determine the preliminary 
question B without the influence of A, and then proceed to the 
merits, using or ignoring the influence of A according to their 
prior decision. To believe that jurors will actually cast A out 
of their minds, even though they think it true, merely because 
they do not find B, requires a credulity impossible to achieve. 
And if the jurors think A untrue, the existence or non-existence 
of B is entirely immaterial. The practice in fact results in 
nothing more than the usual course of submitting the credi- 
bility of the testimony to the jury. Its so-called “ humane ” 
quality consists only in furnishing the defendant an opportunity 
to entrap an unwary trial judge. It serves as another example 
of the inexplicable faith of the Massachusetts court in the magic 
power of a formula. Outside of Massachusetts it finds little 
support. 

The process of disintegration has gone a step further in New 
Hampshire. There, the trial judge has no duty to determine 
whether B exists. He may rule on it finally if he so desires, but he 





25 Commonwealth v. Cuffee, 108 Mass. 285 (1871) ; cf. State v. Bordeleau, 118 
Me. 424, 108 Atl. 464 (1920). 

26 Commonwealth v. Preece, 140 Mass. 276, 5 N. E. 494 (1885) ; Common- 
wealth v. Reagan, 175 Mass. 335, 56 N. E. 577 (1900). 
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may in his discretion pass the whole burden on to the jury.” A 
strong and self-respecting judge will doubtless not shirk his re- 
sponsibility; but it is so much easier to avoid the distasteful pre- 
liminary investigation and decision that such a practice is a 
tempting invitation to the indolent or timid. Unfortunately, in- 
dolence and timidity are qualities not unknown even on the bench. 
In civil cases there is not much real authority for this view; but 
in criminal cases it has a considerable following. 

A more advanced degree of the disorder is found in a group of 
decisions which require the trial judge to admit A and to instruct 
the jury to cast it out unless they find B. This view has not found 
very wide acceptance, and its application has usually been limited 
to criminal cases.** Where, however, the preliminary fact, B, 
coincides with one of the facts on the merits, to be ultimately de- 
cided by the jury, there is more authority for this procedure. 

This leads to the worst stage, in which the trial judge is re- 
quired to admit A unconditionally.” Such a rule means a total 
abandonment of exclusionary rules wherever their applicability 
depends upon the decision of a preliminary question of fact. It 
means in cases in which the exclusion is based on dangers of false 
valuation that while a jury cannot be trusted to evaluate A where 
B does not exist, it can be trusted to do so where the existence of 
B is in dispute. And this in turn must mean that the rule of evi- 
dence is not that A is incompetent without B, but that A is incom- 





27 See note 21, supra; see the pertinent comment in State v. Whitener, 191 
N. C. 659, 132 S. E. 603 (1926). 

28 See Maguire and Epstein, supra note 7, at 422, n.87. Yarbrough v. State, 95 
Tex. Cr. App. 36, 252 S. W. 1069 (1923) ; Walker v. State, 88 Tex. Cr. App. 389, 227 
S. W. 308 (1920). It must, of course, be remembered that if the trial judge excludes 
the evidence offered by the state in a criminal case, the state has no appeal. Conse- 
quently the cases cited state and approve the practice of submission to the jury 
without any preliminary finding by the judge instead of expressly requiring such 
procedure. It is often very difficult to tell whether the appellate court assumes that 
the trial judge found the preliminary question in favor of the proponent, or whether 
it is ruling that the trial judge may, in his discretion, send the preliminary question 
to the jury without any preliminary finding by him, or that it is the duty of the 
trial judge to receive the evidence and allow the jury to determine its ultimate 
admissibility. 

29 Professor Maguire and Mr. Epstein have made a separate class of those 
cases which hold that the trial judge shall use the same measure of persuasion for 
himself on the preliminary question as would be required for the jury on an ulti- 
mate question. See supra note 7, at 422. As this does not concern the allocation 
of functions between judge and jury, it is not discussed here. 
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petent only where it is undisputed that B does not exist. This 
can be true only if it be conceded that B does not constitute any 
safeguard or guaranty of trustworthiness at all. And where the 
exclusion is based on the policy of protecting a right or privilege, 
this doctrine means that the policy applies only where the exist- 
ence of B is undisputed. For example, the protection of commu- 
nications between attorney and client, or between husband and 
wife, would depend not on the existence of such a relationship, 
but upon the fact that such relationship was unquestioned. In 
effect, then, the exclusionary rule must be reframed, and some 
quite different justification must be advanced to support it.*° 





80 The generalization which Professor Maguire and Mr. Epstein make in their 
sixth solution requires the trial judge to rule forthwith against the party who would 
have the burden of coming forward with evidence on the preliminary question. 
See supra note 7, at 423. This, of course, changes the rule from one making the 
admissibility of A depend upon the existence of B, to one making it depend upon 
the fact that when A is offered, the state of the other evidence is such that the 
judge must assume B to exist. They disapprove the solution but think “ a fair num- 
ber of cases tend to support it.” Two classes of decisions are cited: those where the 
competency of a witness depends upon his marital or non-marital status, and those 
dealing with vicarious admissions of alleged predecessors in title. It is believed that 
an examination of the cases cited will show that they cannot be confidently relied 
upon to sustain such a generalization. 

Scherpf v. Szadeczky, 4 E. D. Smith 110 (N. Y. 1855), was an action for en- 
ticing away plaintiff’s wife. Plaintiff’s testimony made a prima facie case of com- 
mon law marriage between plaintiff and the woman in question. Defendant called 
the woman to show she was not plaintiff’s wife. The court held her properly ex- 
cluded. The ruling falls within the sixth solution, and some of the court’s language 
indicates a conscious adoption of it: 


“ So long as any rules touching the admissibility of evidence exist, they can only 
be administered by requiring the court to pass upon just such questions as these, 
without any merely hypothetical assumptions, and to dispose of them upon the 
evidence appearing in the case at the time the testimony is offered.” Jbid. at 116. 


But in its general discussion, the court seems to imply that so long as the com- 
petency of a witness depends upon a fact ultimately for the jury, the judge must 
reject the witness. The defendant had argued that the court could not rule that 
the woman was plaintiff’s wife and exclude her, because that would be deciding the 
very question which must be left to the jury. Plaintiff had answered that if the 
evidence without the woman’s testimony showed her to be his wife, the jury would 
so find; if not, the jury would find for defendant; in either event defendant would 
not be harmed. Both arguments involve obvious fallacies, which the court did not 
touch. Instead, it complained that both required the court to make assumptions, 
and said: 


“The defendant has no right to call upon the court to receive an offer which 
places them in any such position, or exposes their ruling to any such absurdities in 
its results. It is rather to be said, that when the competency of the witness depends 















FUNCTIONS OF JUDGE AND JURY 


179 


upon the very fact in issue, the witness is never competent. That competency is in 
doubt by the very state of the case, and there is no mode of removing the doubt 
but by the verdict. If the plaintiff has given evidence which is prima facie sufficient, 
the witness is incompetent upon the proof given. If the plaintiff has not given such 
proofs, he should be nonsuited. In neither case is the examination of the witness 
by the defendant proper. The embarrassment or hardship, if any, results from the 
very nature of the case, and the party who offers the witness must bear the conse- 
quences of a difficulty that cannot be overcome.” Ibid. at 115-16. 


In view of this language, would the court have held the woman competent if 
plaintiff had called her as his first witness to testify that she was his wife, or to 
testify that she had been enticed away by defendant? If defendant had then ob- 
jected, would the court have said that, since on the evidence as it then stood, no 
marital relation between either party and witness appeared, the burden of going 
forward was on defendant, and the ruling must be against him? Would it not 
have said that her competency depended upon the very fact in issue, and she must 
therefore be deemed incompetent? Can the decision be safely cited for the general- 
ization embodied in the sixth solution ? 

In Queen v. Madden, 14 U. C. Q. B. 588 (1877), the court held that the trial 
judge correctly rejected the first wife when offered as a witness to prove her cere- 
monial marriage with defendant invalid. The ruling was against the party having 
the burden of producing evidence, but the reasoning does not place it on that basis. 
After conceding that in many cases the question of validity of marriage of a wit- 
ness is to be investigated by the trial judge, the court distinguishes this prosecution 
for bigamy on the ground that the question is not a mere collateral one: 


“ The question put to the reputed first wife then, if put upon the voir dire, 
could not reasonably be looked upon as put upon the trial of a collateral issue, or 
in the case of a preliminary investigation, for if she should give the answer which 
the prisoner expects from her — namely, that she was not legally married to him — 
the whole case falls at once to the ground; there is an end of the prosecution for 
bigamy, and she can have nothing further to speak to. Her evidence in answer to 
such question goes at once to the prisoner’s acquittal.” Ibid. at 591. 

This obviously fallacious reasoning makes it fairly clear that she would have 
been rejected if tendered by the Crown as its first witness, though the burden of 
going forward would then have been on defendant. 

In Lowery v. People, 172 Ill. 466, 50 N. E. 165 (1898), the supreme court held 
that the second wife was not competent to testify to a controverted first marriage. 
Its language was broad enough to make her entirely incompetent. It relied upon 
Greenleaf for the propositions that if the first marriage is in dispute, the second 
wife ought not to be competent at all; if the first marriage is not in dispute, the 
second wife ought to be admitted to prove the second marriage as well as other 
facts not tending to defeat the first or legalize the second. Here again the court 
makes nothing depend upon the burden of coming forward with evidence as to the 
first marriage at the time the second wife is offered. The result, however, can be 
fitted into the sixth solution. 

Miles v. United States, 103 U. S. 304 (1880), was a prosecution for bigamy. 
Evidence was introduced that defendant had married Emily before Oct. 24, 1878, 
on which date he married Caroline. Defendant admitted the marriage to Caroline 
in open court, and offered to prove it as the basis for an objection to the com- 
petency of Caroline. The trial judge permitted Caroline to testify to facts tending 
to show the prior marriage of defendant and Emily, and charged the jury that if 
it believed Caroline to be a plural wife, it might consider her testimony. The su- 
preme court held that the trial court erred, that for the purpose of determining 
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Caroline’s competency the trial judge should have decided whether or not de- 
fendant was married to Emily, and if he had found in the affirmative, he should 
have permitted Caroline to testify, but not as to the marriage with Emily: 


“ Until the fact of the marriage of Emily Spencer with the plaintiff in error was 
established, Caroline Owens was prima facie his wife, and she could not be used as 
a witness against him. . . . It is only in cases where the first marriage is not con- 
troverted, or has been duly established [oy other evidence, that the second wife is 
allowed to testify, and she can then a witness to the second marriage, and not 
to the first . . . she cannot be admitted to prove a fact to the jury which must be 
established before she can testify at all. .. . When the first marriage is duly estab- 
lished by other evidence, to the satisfaction of the court, she may be admitted to 
prove the second marriage, but not the first, and the jury should have been so 


instructed.” 103 U.S. at 313-15. 


Here Caroline’s competency depended upon the marriage of defendant with 
Emily, which was controverted and had to be determined ultimately by the jury. 
The supreme court did not say that on the question of Caroline’s competency the 
judge must rule against the prosecution because at that moment it had the burden 
of coming forward on the question of Emily’s marriage, or that he must rule against 
defendant because defendant had such burden. It distinctly approved an investiga- 
tion of the fact by the trial judge, and made Caroline’s general competency depend 
upon that finding. This result cannot be expressed in the formula of the sixth 
solution. As to Caroline’s competency to testify concerning the first marriage, cer- 
tainly the language of the court does not indicate that the burden of coming for- 
ward with evidence is the key. It seems to indicate that so long as the question of 
Emily’s marriage is one for the jury, Catherine’s evidence thereon is inadmissible, 
regardless of the state of the evidence at the time it is offered. It asserts her com- 
petency to testify generally though she is at the same time incompetent to testify 
as to the first marriage. This destroys the explanation that the ceremonial mar- 
riage with Catherine raised a presumption of validity and put the burden of going 
forward on the prosecution, thus making Catherine finally incompetent. 

In Cole v. Cole, 153 Ill. 585, 38 N. E. 703 (1894), George married Emma in 
1865, married Amelia in 1875, was divorced from Amelia in 1887, married Catherine 
in 1888, and died. Emma and Catherine claimed dower in George’s estate. Amelia 
was permitted to testify to confidential communications to her by George, made 
after her marriage to him and before the divorce, tending to show that he was not 
divorced from Emma. The court treated the marriage to Emma as uncontro- 
verted. It relied on Wharton for putting upon the objector the burden of showing 
the incompetence of Amelia, which would require Catherine to show a valid mar- 
riage between George and Amelia. It then quoted Greenleaf to show that where 
the first marriage is uncontroverted, the second is void, and the second wife is com- 
petent. It is impossible to tell whether this result will harmonize with the sixth 
solution, for it is not shown where the burden of going forward lay when the 
challenged evidence was offered, or whether there was in fact coincidence of any 
preliminary question with any question for the jury. Obviously, the validity of 
Amelia’s marriage was not necessarily for the jury. The jury might have found 
Catherine’s marriage valid, whether Amelia’s was valid or not; but it could not 
well have found Catherine’s invalid unless Amelia’s was also invalid. If at the time 
Amelia was offered, the evidence showed only the uncontroverted marriage to Emma 
and the ceremonial marriage to Catherine, then Amelia was competent to testify to 
any communication made by George. The preliminary question upon which the 
validity of Catherine’s objection depended was the marital status of George and 
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There is not a single respectable authority which even sug- 
gests such a generalization as ordinarily applicable. Taylor v. 





Amelia. Upon this, of course, Catherine had the burden of going forward, and the 
ruling was against her. Under these circumstances the sixth solution might fit, if it 
be assumed that the marital status of George and Amelia was one of the ultimate 
questions forthe jury. But if the court were using that solution, the evidence of 
Amelia’s marriage would not have been pertinent. If at the time Amelia’s testi- 
mony was tendered, the evidence had disclosed all three marriages and the divorce, 
Amelia’s marriage would have been presumed valid, and the burden would have 
been upon Emma to go forward and show its invalidity. The sixth solution would 
then make the communications of George to Amelia incompetent. 

It would seem, then, that none of the foregoing five cases can be said to stand 
squarely for this suggested solution. What of the decisions dealing with vicarious 
admissions? — 

In Taylor v. Bunnell, 77 Cal. App. 525, 247 Pac. 240 (1926), plaintiff was seeking 
to hold defendant as constructive trustee of certain lands. That X conveyed to 
defendant by absolute deed was undisputed. Declarations of X made after the 
delivery of the deed, tending to show that defendant was to have only a limited 
estate with remainder over to plaintiff, were held inadmissible. Other declarations 
of X that she had conveyed to defendant without qualification were also. rejected. 
By the court’s analysis, on either plaintiff’s or defendant’s contentions, X had 
parted with all interest in the property before she made the challenged statements. 
If this was common ground, or if the court’s analysis of the situation was right as 
a matter of substantive law, then obviously there was no coincidence of preliminary 
question and ultimate question on the merits. If, however, plaintiff’s theory was 
that X retained an interest in the lands by virtue of the arrangement with defendant, 
it may be suggested that the court proceeded thus: Declarations made by X while 
owning any interest in the land are receivable as vicarious admissions against any- 
one claiming that interest under X. The preliminary question, therefore, is whether 
X retained an interest. That also is the ultimate question. On that issue the plain- 
tiff has the burden of going forward because the deed prima facie puts the whole 
title in defendant. Hence by the sixth solution, the evidence must be rejected. It 
is submitted, however, that not only did the court not thus analyze the situation, 
but that the proper analysis is quite otherwise. Here the defendant is not claiming 
any interest which X retained after delivery of the deed. If X retained anything, 
defendant is not entitled to it. Whatever he got, he got by the deed. Hence what- 
ever X said after delivery of the deed attaches to nothing that defendant is claim- 
ing. The plaintiff also is asserting that whatever defendant received from X he re- 
ceived through the deed and on the date of its delivery. Therefore it is common 
ground that defendant is not and does not claim to be a privy of X as to anything 
owned by X after the date of the delivery of the deed. The preliminary question 
for the judge, then, is not whether X retained any interest, but whether the deed 
was delivered before or after the declaration was made, and it does not coincide 
with any question on the merits. 

In the same manner may be analyzed Ogden v. Dodge County, 97 Ga. 461, 25 
S. E. 321 (1895) ; Randegger v. Ehrhardt, 51 Ill. 101 (1869) ; Robbins v. Spencer, 
140 Ind. 483, 40 N. E. 263 (1894). 

The sixth solution, therefore, cannot be said to have any substantial support in 
the adjudicated cases. 
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Witham,” which might be tendered in its support, does not con- 
cede that the declaration, A, depends for its admissibility upon B, 
the circumstance that the fact therein stated is actually against 
interest. If A is by its content prima facie against interest, no 
inquiry as to B is permitted; A is admissible. This, of course, 
abandons the only reason on which this exception to the hearsay 
rule is based. The application of this doctrine in Jn re Adams * 
produced a result so absurd as to demonstrate its inherent fallacy. 
It is distinctly disapproved in Ward v. Pitt & Co.* 

It is in cases where the preliminary fact B, upon which the com- 
petency of A depends, coincides with an ultimate fact for the jury, 





81 3 Ch. D. 605 (1876). Jessel, M. R., admitted as declarations against inter- 
est entries in the books of the decedent which acknowledged receipt of small sums 
in payment of interest and part payment of principal, leaving a balance of £1980 due 
the entrant. The entries were received, not to show the receipt of the small sums, 
but to show the original loan of £2,000. 

82 [1922] P. 240. A surviving husband orally declared that he had destroyed 
his wife’s will after her death. The will in question left to the husband a life estate 
in the property in which the husband was living after her death and at the time he 
made the declaration. The trial judge admitted the statement as a declaration 
against the husband’s interest, upon the theory that the husband, being in posses- 
sion, was presumed to be the owner in fee simple; that the statement was in deroga- 
tion of his presumed title, and was consequently against his proprietary interest, 
although as a matter of fact without the will the husband would have had no 
interest whatsoever in the property. In truth the declaration was highly self- 
serving; it could be considered against interest only by disregarding the facts and 
by appealing to a highly artificial presumption. 

83 [1913] 2 K. B. 130. “The only doubt that arises in formulating the rule is 
whether the statement must be one which ‘ never could be made available for the 
person himself,’ as Blackburn J. says in Smith v. Blakey, or whether it is sufficient 
that the entry be prima facie and in its natural meaning, standing alone, against 
interest, as Jessel M. R. states it in Taylor v. Witham. So far as there is any real 
difference between them the former seems to be the better opinion.” Hamilton, 
L. J., at 137. 

Quite the opposite rule was suggested in Dixon v. People, 18 Mich. 84 (1869), 
where the state called against defendant on trial for murder a woman to whom he 
objected for marital incompetency. The trial judge held a voir. dire examination. 
Defendant showed a ceremonial marriage, and the state offered evidence of its in- 
validity. The trial judge allowed her to testify. The supreme court, in reversing, 
suggested that the validity of the marriage could not be tried out in this collateral 
manner. 

Goodson v. State, 162 Ga. 178, 132 S. E. 899 (1926), is somewhat obscurely re- 
ported on this point. The trial judge did admit a witness whose competency was 
challenged, without allowing the objector to submit contrary evidence. The su- 
preme court does not comment on this practice but merely says that there was 
evidence sufficient to support the preliminary finding of the judge. 
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that this generalization finds its sole application. And within this 
field it is exhibited chiefly in situations where A is the declaration 
of an alleged conspirator or agent offered against his alleged fellow 
conspirator or principal.** These decisions may be explained by 
the court’s failure to distinguish between the declarations offered 
for their assertive value and the non-verbal acts and declarations 
offered as constitutive conduct for which the conspirator or prin- 
cipal is alleged to be responsible. In the latter situations, the 
question is one of relevancy only, and both A and B properly go 
to the jury where there is a dispute in the testimony. The opin- 
ions frequently intermingle “ acts and declarations ” and rely upon 
Greenleaf’s confused and confusing characterization of the al- 
leged representative’s conduct as “ original evidence.” ** 






































84 See cases collected in Maguire and Epstein, supra note 7, at.418, n.78. 
85 At times it is difficult to determine whether the decisions represent the third 
or fourth stage. In either event the validity of the result is open to serious doubt. 
In Hitchins v. Eardley, L. R. 2 P. & D. 248 (1871), defendants claimed administra- f 
tion of the estate of Mary Adams, as the children of Murhall Daniel, deceased, 
whom they alleged to be the child of James Daniel and Lucy, his wife. After offer- 
ing considerable unobjectionable evidence of the relationship between Murhall and 
James and Lucy, they tendered declarations made by Murhall. The plaintiffs ob- 
jected and tendered preliminary evidence to show that Murhall was not a member j 
of the family. Lord Penzance ruled that he would admit the declarations, saying 
that the jury would understand that they would “ultimately have to form their 
own opinion upon the matter, in the full light of the whole of the evidence,” and 
that since he was making the ruling “ on imperfect evidence,” it could not “ in the 
slightest degree affect the opinion of the jury.”” The charge to the jury is not re- 
ported, nor does it appear whether the plaintiffs at the close of all the evidence 
called for a ruling on a motion to strike the declarations. The opinion shows by if 
its content that the ruling was made on the spur of the moment and without much 
consideration: 





“T am not aware that the question has ever been raised in the same form. The i 
rule of law on the subject is perfectly plain. It is that when a witness is called to i 
give evidence of the declarations of a person whose connection with the family is i 
in question, the judge is to decide whether this connection is established. It is 
obvious the application of this rule must lead to some practical difficulties, where 
the person whose declarations are tendered and objected to is also the person whose 
legitimacy is the question in the suit, and the Court must do its best to meet those i 
difficulties in a practical way. The defendants propose to give evidence of declara- i 
tions of the person whose legitimacy is in dispute, and it is suggested by Mr. i 


; 

Matthews that, in order to determine whether these declarations are admissible, j 

the Court ought to have the whole of the evidence in the suit on both sides. The : 

effect of taking that course would be to postpone the reception of the evidence of i 

. these declarations until all the rest of the evidence in the case had been produced, i 
and then practically to hear the whole of the evidence over again, together with ‘i 
those declarations. I do not know that a verdict, founded on evidence given on I 

: the voir dire, would be sustainable, so that both sides would have a right — not i 


only to call their evidence on the voir dire, but to call it over again on the issue 
before the jury. This shews the inconvenience of the course suggested by the plain- 
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These serious departures from the orthodox rule may have re- 
sulted from a combination of loose thinking manifested in loose 
phraseology, of the indisposition of modern trial judges to assume 
responsibility, of a vague acquiescence in a supposed popularity 
of the jury, and of the prevailing irrational notion that a jury 





tiff’s counsel. It is impossible to lay down an abstract rule on the subject, for each 
case must be determined by its own facts. There is some degree of evidence in the 
case as it now stands that the declarant was a member of the family. The ques- 
tion is whether enough has been done by the defendants to make out a sufficiently 
strong prima facie case of the declarant’s legitimacy. It can only be a prima facie 
case, because it will be impossible to come to any conclusion until the other side 
has been heard. It cannot be denied that a strong prima facie case has been made 
out, and I think it will be better that I should at once admit these declarations, for 
the purpose of having the whole case laid before the jury. ... I rule that I am 
sufficiently satisfied of the declarant being a member of the family for the purpose 
of admitting the declarations, and I reject the evidence tendered by the plaintiffs 
on the voir dire.” Jbid. at 249-50. 


In view of the second and third sentences of this opinion, it is hardly probable 
that Lord Penzance passed the question of ultimate admissibility on to the jury, 
although his talk about deciding upon “ imperfect evidence” may look in that 
direction. It is arguable that he received the declarations provisionally and would 
have entertained a motion to strike them at the close of all the evidence. It is un- 
certain what he meant by “ prima facie case,” whether evidence sufficient to justify 
a finding or sufficient to compel a finding in the absence of contradictory testimony. 
It seems clear that he did not mean to admit upon the production of evidence suffi- 
cient only to take an ordinary question of fact to a jury, for he said that he was 
“ sufficiently satisfied . . . for the purpose of admitting the declarations.” His sole 
reason for this extraordinary conduct was inconvenience. He could appreciate the 
vast waste of time which a repetition of the evidence would require, and assumed 
that such a repetition would be necessary. He seemed to forget that the order of 
proof lay wholly in the discretion of the trial judge, and that he could have re- 
quired defendants to withhold this evidence until rebuttal. He doubted the legality 
of a jury’s basing a verdict on testimony tendered on voir dire, but overlooked the 
undoubted power of a judge, in ruling on an offer of testimony to consider evi- 
dence previously in the case on the merits. He strained out the procedural gnat of 
irregularity in order of proof and swallowed the camel of refusing to let plaintiffs 
present the facts upon which admissibility concededly depended. His action can 
be explained only by the necessity for a hurried decision. An investigation would 
have revealed the cases of Doe d. Jenkins v. Davies, 10 Q. B. 314 (1847), and 
Boyle v. Wiseman, 24 L. J. Ex. 284 (1855). In the former case, the issue was iden- 
tical with that in Hitchins v. Eardley. It was argued before Erle, J., Coleridge, J., 
and Lord Denman, C. J. Lord Denman delivered the opinion of the court, during 
the course of which he said: 


“There are conditions precedent which are required to be fulfilled before evi- 
dence is admissible for the jury. Thus . . . apprehension of immediate death to 
admitting evidence of dying declarations; . . . and so is consanguinity or affinity 
in the declarant to declarations of deceased relatives. The Judge alone has to de- 
cide whether the condition has been fulfilled. If the proof is by witnesses, he must 
decide on their credibility. If counter-evidence is offered, he must receive it before 
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must not be contaminated by any knowledge of the judge’s opin- 
ion upon the merits. But a more respectable rationalization has 
not been wanting. It has been urged that to adhere to the ac- 
cepted doctrine will produce a judge-made rather than a jury-made 
decision of the lawsuit. By finding B non-existent and excluding 





he decides; and he has no right to ask the opinion of the jury on the fact as a 
condition precedent . . . neither the admissibility nor the effect of the evidence is 
altered by the accident that the fact which is for the Judge as a condition precedent 
is the same fact which is for the jury in the issue.” 10 Q. B. at 323-24. 


Of course, much of this is dictum, for the trial judge had decided the preliminary 
question, and the full bench approved his finding. In Boyle v. Wiseman, however, 
the exact procedural question was raised. Plaintiff tendered evidence to show that 
he had used all diligence to procure and produce the original of a document, but 
had been unable to do so, and thereupon tendered a copy. The defendant produced 
a document and offered testimony that it was the original. The trial court refused 
to receive it and ruled that defendant might submit the testimony to the jury. On 
motion for a new trial the full bench held that the trial judge erred. Baron Parke 
said: 

“Tf at a trial at Nisi Prius any question of fact arises upon the evidence, the 
Judge must decide it, and, if necessary, before doing so he must hear evidence on 
both sides. If, in the present case he had ruled that the letter produced by the 
defendant’s counsel was not the original letter, the secondary evidence of its con- 
tents might have been given, but if he had decided that it was the original itself, 
such evidence would have been unnecessary. It has been a rule long established, 
that secondary evidence of a document is inadmissible when the original is pro- 
duced, and that question is to be determined by the Judge. That has always been 
the rule, and, in my opinion, is correct. I think, therefore, that the Judge was 


wrong in refusing, under the circumstances, to receive the evidence tendered by the 
defendant.” 24 L. J. Ex. at 285-86. 


The combination of these two well-considered decisions by able judges demon- 
strates that Lord Penzance’s ruling was unsound both on reason and on authority. 
As it was made in the hurry of trial and was never reconsidered, it can have little 
value as a precedent. The dicta of the Privy Council in O’Rourke v. Darbishire, 
[1920] A. C. 581, 603, 613-14, 622, 629, concern the preliminary showing necessary 
to avoid privilege against discovery before trial, and the Lords are careful to point 
out the distinction between such a proceeding and a trial. They cannot be regarded 
as supporting the Hitchins case in the slightest degree, nor for submission of the 
privilege question to a jury. The adoption of the Hitchins procedure means one of 
two things. It may mean that the investigation of the preliminary question is for 
the judge alone, and that he is not bound by the rules ordinarily applicable to an 
adversary proceeding. He has the proponent present the evidence solely as a 
matter of convenience, and when he has heard enough to satisfy himself, he may 
act. This is the doctrine enunciated by the Massachusetts court in several cases. 
Or it means a change in the rule of evidence: the rule is no longer that a pedigree 
declaration must be made by a member of the family, but that it must be made 
by a person who on the evidence presented by the proponent is found by the judge 
to be such a relative even though the judge would have found otherwise on all the 
available evidence. 
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A, the judge may virtually dispose of the case. Thus in a case 
such as Bartlett v. Smith,** if the judge finds the note is an inland 
bill, he must reject it as improperly stamped. Since the action is 
on the note, this means that a nonsuit or directed verdict must fol- 
low. It often happens that the only evidence which a litigant has 
to support his case is incompetent either by statute or by a rule of 
the common law. Where its incompetency does not depend upon 
the decision of a preliminary question of fact, no court allows 
itself to be influenced by this consideration. Granting the valid- 
ity of the exclusionary rules, there is no plausible or substantial 
reason for discriminating between such cases and those where a 
preliminary investigation is necessary. The accepted theory of 
jury trial requires that there be submitted to the jury only matters 
in dispute as to which reasonable men could differ, and that in 
resolving the dispute the jury shall hear only legal evidence. 
There never was a time when every question of fact arising in a 
lawsuit was to be decided by the jury; nor has there been a time 
since the jury has been required to base its findings upon evidence 
submitted in open court, when it has been privileged to hear and 
consider all relevant evidence. There is nothing inherently ob- 
jectionable in a judge-made decision. 

It has also been said that no greater showing should be re- 
quired as a basis for the admission of evidence than for a finding 
on the merits by the jury. This is merely a persuasive phrasing 
designed to hide the real issue. The hypothesis of the pertinent 
exclusionary rule is that the jury cannot evaluate A unless B 
exists, or that policy demands the rejection of A in the absence of 
B. The fact that B is in dispute is no reason for assuming that B 
exists, or that the policy of the law has changed, or that the ca- 
pacity of the jury has been thereby increased. 

Where B coincides with an alleged ultimate fact on the merits 
which must be submitted to the jury, additional arguments have 
been adduced. Since the jury must finally determine the exist- 
ence or non-existence of B, it is immaterial whether it is done as 
an interlocutory matter or finally. If the jurors can be trusted 
to decide on the merits, they can be trusted to decide on the pro- 
cedural preliminary. This overlooks the very gist of the question. 





36 11 M, & W. 483 (1843). 
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To decide B on evidence exclusive of A is quite a different thing 
from deciding B with the helpful or harmful influence of A. If 
A without B is improper provender for the jury, its prejudicial 
effect is not at all reduced by the circumstance that B is one of 
the issues on the merits. But, it is objected, the jury in its ulti- 
mate finding may disagree with the judge’s preliminary finding; 
and it may well be that the judge will destroy proponent’s case 
by excluding A, when the jury would have found B, or actually 
did find B. Well, what of it? Suppose an interested survivor to 
be suing upon a contract which he alleges was made with the 
decedent through the decedent’s agent, X. The survivor is by 
statute a competent witness if the contract was made through X, 
but is incompetent if it was made directly with the decedent. 
When the survivor presents himself as a witness, the court must, . 
as a preliminary matter, determine whether the contract, if made 
at all, was made through X or directly with decedent. If he de- 
cides the latter, then the survivor cannot testify, and if he has 
no other evidence, he must lose. If the judge decides the former, 
then the whole question is for the jury. Certainly the jury is not 
bound to agree with the judge; it may well find, (1) that no con- 
tract at all was made, or (2) that a contract was made with 
decedent directly, or (3) that a contract was made through X. If 
the judge admits the survivor as a witness, he certainly cannot 
make the jurors in their deliberations on the ultimate fact accept 
his finding that the contract was made through X. All he can do 
is to make them hear the survivor’s testimony. They may give it 
such weight as they see fit. By the same reasoning, if he decides 
the survivor incompetent, the jury has nothing to do with that 
decision, and the survivor must make his case with other testi- 
mony or not at all.*” 

Under our system, the trial tribunal has two parts, each with its 
separate functions. The judge determines what witnesses and 
what evidence the jurors shall hear; he directs them as to the law, 
and in some jurisdictions he may advise them upon the facts which 
are ultimately in issue. But as to those facts, the jury is not 
bound to agree with him. Indeed, in most of our states the jury is 
not privileged even to hear his advice or opinion on them. And 





37 See Cairns v. Mooney, supra note 24. 
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nothing is more common than to find a judge declaring on a mo- 
tion for a new trial that, had he been in the jury’s place, he would 
have found differently. There is, then, no requirement at all that 
judge and jury shall agree on ultimate facts. Consistency or in- 
consistency between a preliminary finding by the judge and a 
final determination by the jury would therefore be entirely im- 
material, even if the two findings were made for the same purpose. 
The judge, however, is ruling for the purpose only of determining 
whether the jury shall hear the evidence, and the rules which 
govern him in reaching his conclusion may be quite different from 
those governing the jury in its deliberation. For example, a per- 
son of normal intelligence is prima facie competent as a witness. 
He who objects has the burden of persuading the judge of the 
specific incompetence which he alleges. Hence, if the mind of the 
judge is in equilibrium on the question, he must decide in favor of 
competency. Thus he may let in the alleged interested survivor’s 
testimony because he cannot make up his mind whether the wit- 
ness falls within the prohibition. The jury, however, will have to 
find by a preponderance of the evidence that the contract was 
made, in order to find for the plaintiff. And if plaintiff’s only evi- 
dence is that the contract was made through X, then assuming the 
court and jury to be in absolute accord on the facts, their findings 
would have to be different. 

Finally, it is suggested, whatever may be the logic of the ortho- 
dox practice, it must give way to considerations of convenience. 
Since the jury must ultimately decide B, it will be a waste of pre- 
cious time for the judge to make the preliminary inquiry. The 
short reply is that no great waste is necessary. If the judge is 
alert and energetic, he can so direct the order of proof that almost 
no time will be lost. Furthermore, if the value of the exclusionary 
rule is conceded, time necessarily so spent will be well spent. The 
time consumed in such inquiries, if properly supervised by the 
judge, will be almost infinitesimal as compared to the time wasted 
in useless examination of prospective jurors, in purposeless cross- 
examination, in frivolous objections to evidence and specious argu- 
ments in support of them, and in forensic disputes as to matters 
not bona fide in issue. If the judges are to conduct a time-saving 
campaign, they had better begin in situations where the time con- 
sumed is wasted. 
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In short, there is no argument for departure from the orthodox 
practice which does not strike at the validity of the exclusionary 
rules themselves.** 


IV 


This assumption of the validity of the exclusionary rules invites 
attack. In their modern application, with their numerous refine- 
ments and qualifications, they do not appear to exhibit a much 
closer approach to the perfection of human wisdom than the now 
obsolete canons of common law pleading. It may well be that 





38 Whatever view is accepted will not avoid the dilemma caused by the pro- 
ponent of the evidence or the objector taking a position on the preliminary ques- 
tion inconsistent with his position on the ultimate question. For example, in an 
action on contract, the defendant pleads that plaintiff is a married woman, and 
offers H as a witness to testify that H is her husband. If he is her husband, he is 
incompetent; if not, he is competent. Can the proponent be allowed to take such 
inconsistent positions? Why not? 

It has long been settled in most jurisdictions that a pleader may take positions 
inconsistent in law and in fact. And for the very best reasons. Any person who 
has had experience in sharply contested cases must realize that it is an impossibility 
to find the truth. One must be satisfied with the weight of probability, and where 
the evidence is such that reasonable men can draw different inferences therefrom, 
one must be satisfied with the inference drawn by that functionary which is 
charged with the duty of drawing it. It is conceivable, of course, that society 
should tell the litigant that with the aid of his counsel he must draw the one infer- 
ence which he thinks should be drawn and at his peril he must persuade the proper 
tribunal to agree with him. But as to pleading, the courts have thought this too 
great a burden to put on counsel or party. The jury is the tribunal provided by 
society for solving these disputes, and a party is entitled to put to the jury all his 
evidence and have the jury draw therefrom the inferences which seem to them to 
accord with the balance of probability. In like manner, when defendant presents H 
as a witness, he should be permitted to say to the court: 


“The facts as to H’s relationship to P are in dispute. Reasonable men may 
draw different inferences therefrom. In such event you cannot require me to draw 
the inference and to offer or withhold this witness. If I offer him, you can find 
against me. So, the only definitive decision I can make is against myself. Conse- 
quently I insist upon your performing this function which the law puts upon you. 
If you cannot make up your mind as to the fact, you must let him testify. Since 
the question is one of competency of witness rather than competency of evidence, 
you have nothing at all to do with the testimony which he may give on the stand. 
That is for the jury. If their minds are in equilibrium they will in this case agree 
with you, for they must then find the defense unproved. But they are not bound to 
agree with you. They may find that Z is plaintiff’s husband.” 


It may be answered by the judge: 


“There are only two possibilities: either the witness H is plaintiff’s husband, 
and therefore incompetent, or he is not her husband, and therefore competent. If 
I rule him incompetent, he must remain off the stand. If I rule him competent, I 
shall be letting him swear to a falsehood, and shall be assisting in his attempt to 
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they have outlived their usefulness. Certainly the administra- 
tion of justice would not suffer if the remaining incompetencies 
of witnesses should join the absque hoc traverse and the replica- 
tion de injuria in the museum of legal antiquities. It is now gen- 
erally conceded that the doctrines at the basis of most of the com- 
mon law rules making numerous classes of witnesses incompetent, 
if not originally the expression of a mistaken judicial psychology, 
have long since ceased to accord with reality. And scholars are 
pretty generally condemning the few which the legislatures have 
permitted to persist. A somewhat better paper argument can be 
made for preserving some common law privileges to refuse or pre- 
vent testimony, and their legislative extensions. Yet they are 





deceive the jury. Furthermore, if the jury believe him, he is incompetent, and 
they ought not to hear him at all.” 


All this is very plausible. Plausible, but not sound. It assumes that H’s rela- 
tionship to plaintiff is demonstrable; that the facts concerning it can be actually 
determined in accord with objective reality. It practically asserts that the jury 
must credit the testimony which the judge believes, and discredit that which he 
disbelieves. It assumes that the judge, by his ruling, determines the fact as absolute 
verity. In reality he merely rules that on the disputed testimony his judgment finds 
the balance of probability one way. A jury may reasonably find it the other way. 
If the evidence convinces the judge that H is not plaintiff’s husband, and convinces 
the jury that H is plaintiff’s husband, who can say what the fact is? The simple 
truth is that the judge finds the relationship or lack of it for the purpose of ruling 
on whether he shall let the jury hear the testimony, and for that purpose alone; 
the jury determines the relationship or lack of it for the purpose of settling this 
particular issue between parties, and for that purpose only. The judge has nothing 
to do with the determination of the ultimate issue. The jury has nothing to do 
with the determination of the competency of H to testify. 

Bentley v. Cooke, 3 Doug. 422 (1784), cannot legitimately be urged against this 
view. The trial judge received as a witness a man who testified that he was plain- 
tiff’s husband, and then nonsuited plaintiff because the plea of coverture was 
proved by this witness. So far as appears, the trial judge had as much evidence 
on the voir dire as on the merits. Indeed, the report does not disclose that a voir 
dire examination was held. Certainly, a trial judge cannot on the very same 
evidence find the witness not to be plaintiff’s husband for the purpose of letting 
him testify, and that he is plaintiff’s husband for the purpose of nonsuiting her. 
In State v. Ulrich, 110 Mo. 350, 19 S. W. 656 (1892), the point of inconsistency 
was clearly raised, but it is impossible to tell whether this was the ground of the 
decision. In State v. Patterson, 2 Ired. L. 346 (N. C. 1842), the inconsistency was 
discussed from quite a different angle. In Pusey’s Estate, 180 Cal. 368, 181 Pac. 
648 (1919), there was mutual inconsistency. The court avoided the point by hold- 
ing that the general objection did not raise the question of competency. The other 
cases cited in Maguire and Epstein, supra note 7, at 426, n.94, do not discuss the 
effect of inconsistency. On the authorities, the point is still open. 
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all granted on mere a priori notions of sound social policy; and 
they. serve almost invariably to suppress the truth. Under these 
circumstances, it would seem that the incompetency or the privi- 
lege should be sustained only where the foundation upon which 
it must stand clearly exists. A dispute in the evidence as to the 
existence of such foundation might well require a denial of the 
claim of incompetency or privilege. Such a rule frankly an- 
nounced and consistently applied would have much to commend it. 
If the rules excluding relevant testimony tendered by com- 
petent witnesses had their origin in a supposed inferiority of 
jurors to judges, they need serious reéxamination in this country. 
The vast increase in literacy among the classes from which jurors 
are drawn, and the political selection and popular election of 
judges have greatly narrowed the gap between the capacities of 
the two. Insofar as the exclusions are to be justified by the as- 
sumed inability of any trier to evaluate the excluded items, all 
doubts should be resolved in favor of ability. It would not be 
calamitous for the courts here also to formulate and enforce the 
rule that where the evidence is in dispute as to any fact, the ex- 
istence of which would bring the challenged item within the limits 
of legitimate evidence, the challenged item must be received. 
The device of letting the jurors hear the challenged witness or 
evidence and instructing them to make their findings as if they 
had not heard, unless they also find the foundation facts, accom- 
plishes substantially the same result as the suggested rules. Al- 
though it is a clumsy and intellectually dishonest expedient, it 
cannot be condemned as utterly foreign to common law method- 
ology. Many an anachronistic doctrine has found its way out of 
the common law by some such devious path. Usually on its 
journey out, however, it has sorely discomfited litigants, lawyers 
and judges. If the time has come for these rules of evidence to 
cease to trouble the course of litigation, it is to be hoped that a 
more speedy and merciful means of extermination will be found. 


Edmund M. Morgan. 


Harvarp Law SCHOOL. 
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THE INTERSTATE COMMERCE COMMISSION AND 
RAILROAD CONSOLIDATION 


HIS is a day of consolidations. For decades, within the lim- 

its set by the Sherman * and Clayton Acts,’ industrial com- 
binations have gone their own gait. But with the railroads, the 
situation has been different. Subjected since 1887 to a constantly 
increasing degree of governmental supervision,* interstate carriers 
have since 1920 been in a position in which it is almost impossible, 
as a practical matter, to combine without first obtaining authority 
to do so from the Interstate Commerce Commission,‘ so that the 
Commission effectively controls the future course of railroad com- 
bination in the United States. The decisions of the Commission 
and of the courts have settled some of the many intricate ques- 
tions of intermingled administrative law, statutory construction, 
constitutional law, and economic policy to which this great exten- 


sion of the Commission’s jurisdiction has given rise, and have left 
unsolved many more. In dealing with these questions, the Com- 
mission, especially, has begun to build up a new body of public 
utility law which is of vital importance to the railroads and to 
the public. 

This paper deals with certain of the more important legal prob- 
lems, solved and unsolved, relating to combinations of railroads. 





1 Act of July 2, 1890, 26 Stat. 209, 15 U.S. C. §§ 1-7 (1926) ; cf. United States 
v. United States Steel Corp., 251 U. S. 419 (1920); United States v. International 
Harv. Co., 274 U.S. 693 (1927). 

2 Act of Oct. 15, 1914, 38 Stat. 730, 15 U. S. C. §§ 12-27 (1926) ; see Standard 
Fashion Co. v. Magrane-Houston Co., 258 U.S. 346 (1922). 

3 See Act of Feb. 4, 1887, 24 Stat. 379 (original Interstate Commerce Act) ; Act 
of June 29, 1906, 34 Stat. 584 (Hepburn Act); Act of June 18, 1910, 36 Start. 
539 (Mann-Elkins Act) ; Act of Feb. 28, 1920, 41 Stat. 456 (Transportation Act of 
1920). References herein, unless otherwise specified, are to sections of the Inter- 
state Commerce Act as amended and now in force. 49 U. S. C. §§ 1-27 (1926). 

4 Whether such approval is always necessary as a matter of law is discussed 
in Part II, infra pp. 197-200. In any case, relief from the anti-trust laws and from 
restraints imposed by state statutes can be secured only by obtaining authority from 
the Commission for a proposed combination. As a practical matter, this makes the 
approval of the Commission essential to virtually all combinations of major 
railroads. 
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It discusses (1) the controlling statutory provisions; (2) the legal- 
ity of combinations carried out without authority from the Com- 
mission; (3) the types of combinations permissible under existing 
law; (4) the jurisdiction of the Commission to approve combina- 
tions already consummated; (5) the circumstances under which 
a proposed combination is “ in the public interest ” so as to merit 
approval by the Commission; (6) the terms, conditions and con- 
sideration of plans for the combination of carriers which will be 
approved by the Commission; (7) the jurisdiction of the Com- 
mission over the rights of minority stockholders in connection with 
proposed combinations; (8) the extent to which combinations 
must include connecting short or weak lines of railroad; (9) the 
effect of the Commission’s approval of combinations; and (10) 
the possibility of judicial review of orders of the Commission in 
this type of case. 


I 


THE STATUTORY PROVISIONS 


The jurisdiction of the Interstate Commerce Commission here 
under consideration is conferred by paragraphs (2) to (6), in- 
clusive, and (8), of section 5 of the Interstate Commerce Act, as 
amended by the Transportation Act of 1920.° In order to under- 
stand the nature of that jurisdiction, it is necessary first to con- 
sider the underlying theory of the Transportation Act and the 
changes in the law which it made. 

“ Transportation Act, 1920, introduced into . . . federal legis- 
lation a new railroad policy. . . . Theretofore, the effort of Con- 
gress had been directed mainly to the prevention of abuses... . 
The 1920 Act sought to ensure, also, adequate transportation serv- 
ice... . The new purpose was expressed in unequivocal lan- 
guage. And to attain it, new rights, new obligations, new ma- 
chinery, were created. The new provisions took a wide range.” ° 
The Act placed the financial and operating activities of the rail- 





5 Supra note 3. The Commission has undertaken to exercise jurisdiction over 
one class of combinations, viz., those carried out by purchase of assets, under § 1, 
pars. (18)—(20) of the Act; but this would appear to be unwarranted by the statute. 
See Part III, infra pp. 200-08. 

6 New England Divisions Case, 261 U. S. 184, 189 (1923). 





104 HARVARD LAW REVIEW 


roads very largely under the jurisdiction of the Interstate Com- 
merce Commission. The Commission was given jurisdiction over 
extensions of lines, construction of new lines, and abandonment of 
old ones; * over joint use of terminals; * over pooling the freights 
and division of earnings; ° over combinations of carriers; *° over 
discriminations against interstate commerce through intrastate 
rates; ** over divisions of joint rates; ** over the administration of 
the recapture feature of the Act,’* providing for payments of 
excess operating income “ of strong carriers to the Commission 
to be used as a revolving fund to aid weak carriers; *° over the 
issue of securities by carriers;** and over interlocking directo- 





7 Sec. 1, pars. (18)—(22) ; see Texas v. Eastern Tex. R. R., 258 U.S. 204 (1922) 
(abandonment) ; Railroad Comm. v. Southern Pac. Co., 264 U. S. 331 (1924) (new 
construction) ; Texas & Pac. Ry. v. Gulf, Colo. & S. F. Ry., 270 U. S. 266 (1926) 
(new construction) ; Colorado v. United States, 271 U. S. 153 (1926) (abandon. 
ment); Central New Eng. Ry. v. Boston & A. R. R., 279 U. S. 415 (1929) 
(abandonment). 

8 Sec. 3, par. (4); see Missouri-Kan.-Tex. R. R. v. Kansas City Term. Ry., 
4 1. C. C. 203 (1925); Operation of Facilities by Wheeling & L. E. Ry., 154 
C. C. 516 (1929). 

® Sec. 5, par (1). This was a distinct change in policy, since pooling had been 
absolutely prohibited by the original Interstate Commerce Act of 1887. See Hines, 
The Public Interest in Railroad Unification and Combination (1929) 13 Proc. 
Acap. Pot. Sct. 329, 332. 

10 Sec. 5, pars. (2)—(6), (8); see Chicago Junction Case, 264 U.S. 258 (1924). 
For a general discussion dealing with many of the points considered in this paper, 
see Swaine, Reorganization of Corporations: Certain Developments of the Last 
Decade II (1928) 28 Cor. L. REv. 29, 35-63. 

11 Sec. 13, par. (4) ; see Railroad Comm. v. Chicago, B. & Q. R. R., 257 U.S. 563 
(1922) ; New York v. United States, 257 U.S. 591 (1922). 

12 Sec. 15, par. (6); see New England Divisions Case, 261 U. S. 184 (1923); 
United States v. Abilene & So. Ry., 265 U. S. 274 (1924). 

13 Sec. 15a, pars. (5)—(9); see Dayton-Goose Creek Ry. v. United States, 263 
U. S. 456 (1924); St. Louis & O’Fallon Ry. v. United States, 279 U. S. 461 (1929). 

14 Defined in the Act as the net railway operating income of a carrier in ex- 
cess of 6% of the value of the property of such carrier held for and used in the 
service of transportation. One half of such excess is to be recaptured. See § 15a, 
par. (6). 

15 Sec. 15a, pars. (10)—(17). On the relation of recapture to consolidation, see 
Doak, Consolidation from the Railroad Employees’ Viewpoint (1929) 13 Proc. 
Acap. Pot. Sct. 406, 407-08; Willard, The Status of Railroad Consolidation, 13 id. 
445, 450. 

16 Sec. 20a, pars. (1)—(11); see Venner v. Michigan Cent. R. R., 271 U. S. 127 
(1926) ; Pittsburgh & W. Va. Ry. v. Interstate Commerce Comm., 54 App. D. C. 34, 
293 Fed. 1001 (1923); Chicago, M., St. P. & Pac. Ry. v. United States, 33 F.(2d) 
582 (N. D. Ill. 1929) ; Minneapolis, St. P. & S. Ste. M. Ry. v. Railroad Comm., 183 


10 
I, 
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rates.17 The power thus given to the Commission extends to 
almost all branches of the carriers’ operations.** 

The provisions of the Act relating to combinations of carriers, 
as contained in paragraphs (2) to (6) and (8) of section 5 of the 
Interstate Commerce Act as amended, fall into three categories. 

(a) Paragraphs (2) and (3) relate to acquisitions of control 
not involving the consolidation of two carriers into one system for 
ownership and operation. Such combinations are ordinarily de- 
scribed as “ unifications,”’*® and will be so referred to in this 
paper. Paragraph (2) provides as follows: 


“ (2) Whenever the Commission is of opinion, after hearing, upon 
application of any carrier or carriers engaged in the transportation of 
passengers or property subject to this Act, that the acquisition, to the 
extent indicated by the Commission, by one of such carriers of the con- 
trol of any other such carrier or carriers either under a lease or by the 
purchase of stock or in any other manner not involving the consolida- 
tion of such carriers into a single system for ownership and operation, 
will be in the public interest, the Commission shall have authority by 
order to approve and authorize such acquisition, under such rules and 
regulations and for such consideration and on such terms and conditions 


as shall be found by the Commission to be just and reasonable in the 
premises.” . 


Paragraph (3) provides that the Commission may make orders 
supplemental to its orders under paragraph (2) when deemed 
necessary or appropriate. 

(b) Paragraphs (4), (5), and (6) relate to consolidations. 
These paragraphs provide as follows: 





Wis. 47, 197 N. W. 352 (1924); Whitman v. Northern Cent. Ry., 146 Md. 580, 
127 Atl. 112 (1924). 

17 Sec. 20a, par. (12); see Interlocking Directors—New York, C. & St. L. and 
Chesapeake & Ohio, 76 I. C. C. 549 (1923); Interlocking Directors of St. Louis- 
San Francisco and C., R. I. & Pac., 105 I. C. C. 778 (1926) ; Interlocking Directors 
of New York, C. & St. L. and Chesapeake & Ohio, 111 I. C. C. 78 (1926) ; Inter- 
locking Directors of Wheeling & L. E., 138 I. C. C. 643 (1928); Interlocking Di- 
rectors of St. Louis S. W. and C., R. I. & Pac., 145 I. C. C. 23 (1928); Application 
of Loree, 145 I. C. C. 521 (1928); cf. Chicago, M. & St. P. Ry. Investigation, 131 
I. C. C. 615, 669 (1928). 

18 See Burgess, Federal Regulation of Railway Management and Finance (1924) 
37 Harv. L. REv. 705. 

19 See Hines, supra note 9, at 335; Moore, Our Lagging Railway Mergers (1929) 
15 Va. L. Rev. 743; cf. Parker, The Interest of Shippers and Farmers in Railroad 
Consolidation (1929) 13 Proc. Acap. Pot. Sct. 396. 
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“© (4) The Commission shall as soon as practicable prepare and 
adopt a plan for the consolidation of the railway properties of the con- 
tinental United States into a limited number of systems. In the 
division of such railways into such systems under such plan, competition 
shall be preserved as fully as possible and wherever practicable the 
existing routes and channels of trade and commerce shall be maintained. 
Subject to the foregoing requirements, the several systems shall be so 
arranged that the cost of transportation as between competitive sys- 
tems and as related to the values of the properties through which the 
service is rendered shall be the same, so far as practicable, so that these 
systems can employ uniform rates in the movement of competitive 
traffic and under efficient management earn substantially the same rate 
of return upon the value of their respective railway properties. 

““(5) When the Commission has agreed upon a tentative plan, it 
shall give the same due publicity and upon reasonable notice, including 
notice to the Governor of each State, shall hear all persons who may 
file or present objections thereto. The Commission is authorized to pre- 
scribe a procedure for such hearings and to fix a time for bringing them 
to a close. After the hearings are at an end, the Commission shall 
adopt a plan for such consolidation and publish the same; but it may 
at any time thereafter, upon its own motion or upon application, reopen 
the subject for such changes or modifications as in its judgment will 
promote the public interest. The consolidations herein provided for 
shall be in harmony with such plan. 

“ (6) It shall be lawful for two or more carriers by railroad, subject 
to this Act, to consolidate their properties or any part thereof, into one 
corporation for the ownership, management, and operation of the prop- 
erties theretofore in separate ownership, management, and operation, 
under the following conditions: 

“ (a) The proposed consolidation must be in harmony with and in 
furtherance of the complete plan of consolidation mentioned in para- 
graph (5) and must be approved by the Commission; 

* (b) The bonds at par of the corporation which is to become the 
owner of the consolidated properties, together with the outstanding 
capital stock at par of such corporation, shall not exceed the value of 
the consolidated properties as determined by the Commission. The 
value of the properties sought to be consolidated shall be ascertained 
by the Commission under section 19a of this Act, and it shall be the 
duty of the Commission to proceed immediately to the ascertainment 
of such value for the properties involved in a proposed consolidation 
upon the filing of the application for such consolidation. 

“(c) Whenever two or more carriers propose a consolidation under 
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this section, they shall present their application therefor to the Com- 
mission, and thereupon the Commission shall notify the Governor of 
each State in which any part of the properties sought to be consolidated 
is situated and the carriers involved in the proposed consolidation, of 
the time and place for a public hearing. If after such hearing the Com- 
mission finds that the public interest will be promoted by the consolida- 
tion and that the conditions of this section have been or will be fulfilled, 
it may enter an order approving and authorizing such consolidation, 
with such modifications and upon such terms and conditions as it may 
prescribe, and thereupon such consolidation may be effected, in ac- 
cordance with such order, if all the carriers involved assent thereto, the 
law of any State or the decision or order of any State authority to the 
contrary notwithstanding.” 


(c) Paragraph (8) provides that the carriers affected by any 
order made under the preceding paragraphs of section 5 are re- 
lieved from the operation of the anti-trust laws and from all other 
restraints or prohibitions of law, state or federal, insofar as is 
necessary to enable them to take any action authorized by such 
order. 


II 


LEGALITY OF COMBINATION WITHOUT AUTHORITY 
FROM THE COMMISSION 


The first question to be considered is whether, under the present 
law, a unification or consolidation can lawfully be carried out with- 
out securing authority from the Interstate Commerce Commis- 
sion; or, as it is generally stated, whether the provisions of the 
law are mandatory or permissive. This is not a satisfactory termi- 
nology; more accurately stated, the question is whether such pro- 
visions are prohibitory or enabling — whether they forbid com- 
binations of carriers without authority from. the Commission, or 
merely afford a means for securing relief from the anti-trust laws 
and from hampering state legislation. 

The Commission itself originally took the position that the pro- 
visions of paragraph (2) of section 5 were prohibitory.” Later, 





20 The point was expressly left undecided in Lease of Valley Term. Ry., 65 
I. C. C. 105 (1920). In Securities Application of Pittsburg & W. Va. Ry., 70 
I. C. C. 682 (1921), Division 4 of the Commission, which handles Finance Docket 


















198 HARVARD LAW REVIEW 


it adopted a contrary view with respect to the consolidation pro- 
visions of section 5, approving under section 20a an issue of securi- 
ties involved in a consolidation carried out under state laws with- 
out the authority of the Commission and issuing a certificate of 
public convenience and necessity under paragraph (18) of sec- 
tion 1 for the operation by the consolidated company of the lines 
formerly operated by the constituent companies.** The Supreme 
Court indicated, in an early case, that it regarded the provisions 
in paragraph (2) of section 5 as prohibitory; ** but recently has 
apparently decided otherwise as to the provisions of paragraphs 
(4) to (6).** The present position of the Supreme Court appears 
to be that consolidations may be carried out under state law with- 
out the approval of the Commission, at least until the promulga- 
tion of the Commission’s final consolidation plan.** This con- 





cases in the first instance, held that the provisions of par. (2) of § 5 were prohibitory 
and that a unification carried out without authority from the Commission was 
illegal. The full Commission on rehearing found it unnecessary to decide the point. 
76 I. C. C. 663 (1923). The Commission has recently held that it will not permit 
the issue of bonds to reimburse expenditures made in acquiring control of another 
carrier without its authority under par. (2) of §5. Bonds of Chesapeake & Ohio 
Ry., 150 I. C. C. 257, 260 (1929). 

21 Acquisition and Stock Issue by New York, C. & St. L. Ry., 79 I. C. C. 581 
(1923); see comments of Eastman, C., dissenting, in Denver & R. G. W. Reor- 
ganization, 82 I. C. C. 745, 765 (1923), and Bonds of New York, C. & St. L. Ry., 
go I. C. C. 200, 202 (1924). This decision has been followed in later cases. 
Operation of Lines and Bond Issue by Reading Co., 86 I. C. C. 157 (1923) 
(merger); Acquisition and Stock Issue by Lake Superior & I. R. R., 86 I. C. C. 
313 (1924) (consolidation) ; Acquisition of Lines and Stock Issue by Pennsylvania, 
O. & D. R. R., 105 I. C. C. 189 (1925) (consolidation) ; Unification and Securities 
of Grand Trunk Western R. R., Finance Docket No. 7320, decided Nov. 8, 1929 
(not yet reported) (consolidation) ; see Swaine, supra note 10, at 40. 

22 Chicago Junction Case, 264 U. S. 258 (1924). In this case, the defendants 
conceded that the acquisition of control involved would have been unlawful unless 
approved by the Commission (p. 263), so the question whether the provisions of 
par. (2) of §5 were prohibitory or enabling was not argued. However, both the 
majority opinion (p. 268) and the dissent (p. 270) state that the acquisition of 
control there involved without authority from the Commission would have been 
unlawful. 

23 Snyder v. New York, C. & St. L. Ry., 278 U. S. 578 (1929), aff’g (per 
curiam) 118 Ohio St. 72, 160 N. E. 615 (1928). 

24 The case of Snyder v. New York, C. & St. L. Ry., supra note 23, was a con- 
demnation proceeding brought by the railway company against Snyder in the state 
courts of Ohio. Under the law of Ohio, only a de jure corporation may exercise 
the right of eminent domain. Snyder objected to the condemnation of his property 
on the ground that the railway company was not a de jure corporation, since it had 
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struction of the law might not apply to acquisitions of control 
under paragraph (2) of section 5, since it may be argued that 
such acquisitions are unaffected by the existence or non-existence 
of the plan; but the sounder conclusion would appear to be that 
if consolidations are to be permitted, the looser forms of com- 
bination under paragraph (2) will be permitted also.”* Accord- 
ingly, it seems logical to conclude that, so long as there is no viola- 
tion of the anti-trust laws, consolidations under paragraphs (4) 
to (6) may be effected without approval of the Commission until 
the promulgation of a final consolidation plan, while acquisitions 
of control under paragraph (2) may also be so effected, whether 
or not such a plan has been promulgated. 

The view that the provisions of section 5 are prohibitory would, 
however, seem to be the sounder one from a standpoint of policy. 
The declared purpose of Congress was to provide for the building 
up of an integrated, balanced, national railroad system. It would 
seem that Congress was not seeking merely to provide carriers 
with a way of avoiding the anti-trust laws, but rather contem- 
plated the consolidation of the railroads into a limited number of 
systems in accordance with a definite plan. If the statute can be 
construed to carry out this purpose, it should be so construed. 
But the language of section 5, it must be admitted, is perhaps 
somewhat more consistent with the enabling than with the pro- 





been formed by a consolidation carried out without authority from the Commission. 
The Supreme Court of Ohio decided in favor of the railway company, taking the 
same view of the law as that taken by the Commission in Acquisition and Stock 
Issue by New York, C. & St. L. Ry., 79 I. C. C. 581 (1923). Snyder brought error. 
The Supreme Court of the United States first entered an order dismissing the writ 
of error on the ground that no substantial federal question was involved. 278 
U. S. 573 (1928). A month later, on its own motion, the Court vacated its order 
of dismissal, and affirmed the judgment below, “on the ground that § 407 of the 
Transportation Act of 1920 . . . amending § 5 of the Interstate Commerce Act ... 
has not as yet become applicable to cases like this.” 278 U. S. 578 (1929). While 
this language is far from clear, it can hardly be regarded as meaning anything other 
than that the provisions of pars. (4)—(6) of § 5 do not become prohibitory until 
the Commission promulgates a final consolidation plan. The decision is remarkable 
not only by reason of its obscurity, but by reason of the rather cavalier way in 
which the Supreme Court dealt with an important and doubtful point. 

25 It is not at all clear, however, that the Commission regards the provisions of 
par. (2) of §5 as enabling. See Interlocking Directors of Wheeling & L. E., 138 
I. C. C. 643, 654 (1928); Bonds of Chesapeake & Ohio Ry., 150 I. C. C. 257, 260 
(1929) ; cf. Swaine, supra note 10, at 48-49. 
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hibitory construction; and, in view of the most recent pronounce- 
ment by the Supreme Court, for the time being this construction 
appears to hold the field.”® 


III 


TYPES OF COMBINATIONS OF CARRIERS WHICH May Now 
Bre APPROVED BY THE COMMISSION 


Combinations of carriers may be brought about in a number 
of ways, including technical consolidation or merger, purchase of 
assets, lease, acquisition of capital stock, stock control combined 
with lease, and common control of carriers through the medium of 
a holding company. Under existing law, the technical form of a 
contemplated combination is of importance in determining whether 
the Commission has jurisdiction to approve it. 

Section 5 of the Interstate Commerce Act, as has already been 
pointed out, distinguishes between combinations of carriers in- 
volving consolidation for ownership and operation, and combina- 
tions not involving such consolidation, referred to in this paper as 
unifications, the latter category including chiefly combinations 
effected through lease or stock control. In the case of consolida- 
tions, there are two important requirements of the statute which 
clearly do not apply to unifications: (a) that the consolidation 
proposed shall conform to the consolidation plan of the Commis- 
sion; *’ and (b) that the par value of the securities of the consoli- 
dated company shall not exceed the value of its properties as 
determined under section 19a of the Interstate Commerce Act.”* 

The first requirement is construed by the Commission as pre- 
venting approval by it of any consolidations prior to the promul- 
gation of its final consolidation plan.*® The Commission has as- 
sumed that the final plan must be a complete plan embracing all 
the railroads of the continental United States; and the result has 
been completely to block all consolidations under section 5 of the 
Act.*° Although a tentative consolidation plan was promulgated 





26 Cf. Swaine, supra note 10, at 47, 49-51. 

27 Sec. 5, par. 6(a). 

28 Sec. 5, par. 6(b). 

29 Merger of Subsidiary Companies with Boston & Me., 76 I. C. C. 797 (1923); 
Proposed Consolidation of Detroit, T. & I. and D. & I. R. R., 124 I. C. C. 145 
(1927). 30 See Moore, supra note 19. 
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by the Commission in 1921 on the basis of a detailed study by 
Professor William Z. Ripley of Harvard,* and although elaborate 
hearings have been held thereon, no final plan has been forthcom- 
ing; and the Commission has indicated its unwillingness to pro- 
ceed further with the preparation of the final plan,®* and has re- 
peatedly sought to be relieved from the duty of such preparation.** 
This failure of the Commission, combined with its construction of 
the law, has produced a “ frozen” state of affairs so far as con- 
solidations are concerned. This could have been avoided by the 
adoption of a construction of the law permitting the plan to be 
developed gradually and with respect to consolidations actually 
proposed.** And the same practical result could now be reached 
by adopting a plan and changing it from time to time as re- 
quired.** In any event, it is difficult to see how the Commission 
can justify its continued disregard of the plain mandate of the 
law.*° 

Under the existing law, a consolidation may be approved by the 
Commission only upon a finding that the par value of the securi- 
ties to be issued by the consolidated company will not exceed the 
value of its properties as determined under section 19a of the In- 
terstate Commerce Act.** In view of the present confused state 





81 Consolidation of Railroads, 63 I. C. C. 455 (1921). 
82 See 40 ANN. Rep. I. C. C. 13 (1926). 

88 See 39 Ann. Rep. I. C. C. 13-14, 72 (1925); 40 id. 76 (1926); 41 id. 80 
(1927). It is understood, however, that the Commission is now again working on a 
final plan, this work being primarily under the charge of Commissioner Porter. 
See U. S. Daily, July 23, 1929, at 1215. 

84 The practicability of developing the final plan in this way is strongly upheld 
by Professor Ripley, although he appears to be of the opinion that the law would 
have to be amended to permit a plan to be adopted piece-meal. Riprey, MAIN 
STREET AND WALL STREET (1927) 252-53. However, when due regard is had for the 
purpose of the law and the practical aspects of the problem, the statute would ap- 
pear to be capable of bearing the construction that the Commission might develop 
its final plan gradually, promulgating it for various transportation areas from 
time to time, and allowing consolidations in conformity with the various portions of 
the plan as so promulgated. Moreover, the plan might well be separately developed 
and promulgated as to trunk lines in various areas, as to short lines, and as to 
terminal facilities. But see Consolidation of Railroads, 63 I. C. C. 455, 464 (1921). 

85 Such changes are expressly provided for by the law. See §5, par. (5). 

86 See Willard, supra note 15, at 450-51. But see Daniels, The Changing 
Attitude of Public Policy Toward Railroad Consolidation (1929) 13 Proc. AcaD. 
Pot. Sct. 433, 438-39, defending the Commission’s attitude. 

37 Sec. 5, par. 6(b). 
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of the law of railroad valuation,** this requirement is an almost 
insuperable impediment to consolidation. A complete revision of 
all valuations heretofore made by the Commission may well be 
necessary in consequence of the recent O’Fallon decision. This 
would take years. Moreover, no valuations at all have as yet 
been issued for many important carriers, and the completion of 
such valuations is also a matter of years. Finally, all the valua- 
tions, whether heretofore made on the basis condemned in the 
O’Fallon decision or made hereafter, will have to be brought up 
to date before they will be of practical use. In consequence, the 
requirement that capitalization be limited on a valuation basis 
will seriously impede consolidations under existing law for a con- 
siderable time to come. From a standpoint of policy, it is doubt- 
ful whether the strict limitation on capitalization now imposed by 
the statute is desirable.*® It would seem that the Commission 
could be relied upon to prevent any serious overcapitalization in 
connection with consolidations by the exercise of its powers to 
refuse approval under section 5 to consolidations not found to be 
in the public interest and to control security issues under section 
20a of the Act. To insist upon a strict mathematical conformity 
of capitalization to valuation is to sacrifice practical to theoretical 
considerations.*° 





38 The Supreme Court, in the recent case of St. Louis & O’Fallon Ry. v. United 
States, 279 U. S. 461 (1929), has indicated that the Commission’s valuations as 
promulgated to date are illegal, but has not laid down any clear standards of 
valuation law. See Ransom, Undetermined Issues in Railroad Valuation under 
the O’Fallon Decision (1929) 44 Pot. Sci. Q. 321; cf. United States v. Los Angeles 
&S. L. R. R., 273 U.S. 2909 (1927). 

39 See Davis, The Effect of Railroad Consolidations on Railroad Securities 
(1929) 13 Proc. Acap. Pot. Scr. 350, 353; Daniels, supra note 36, at 439. 

40 It may be that the difficulties resulting from the capitalization provisions of 
the present law might be avoided in some cases by organizing consolidated 
corporations having stock without par value. There has been some criticism of the 
use of no par stock in railway financing. See RIPLEy, op. cit. supra note 34, at 241; 
Eastman, C., dissenting, in Missouri-Kan.-Tex. Reorganization, 76 I. C. C. 84, 109 
(1922), in Acquisition and Stock Issue by Northern Colo. & E. R. R., 86 I. C. C. 
617, 621 (1924), and in Unification and Securities of Grand Trunk Western 
R. R., supra note 21. But the Commission has in several cases approved the 
issue of no par stock under § 20a. See Missouri-Kan.-Tex. Reorganization, supra; 
Chicago, A. & S. Securities, 79 I. C. C. 209 (1923); Acquisition and Stock Issue by 
Northern Colo. & E. R. R., supra; Reorganization and Control of Atlanta, B. & A. 
Ry., 117 I. C. C. 439 (1926) ; Chicago, M. & St. P. Reorganization, 131 I. C. C. 673 
(1928) ; Control of Louisiana & Ark. Ry., 150 I. C. C. 477 (1929). 
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In the case of unifications under paragraph (2) of section 5, 
there is no statutory requirement of conformity to the final con- 
solidation plan of the Commission,** nor is it necessary that the 
properties of the carriers involved should have been valued under 
section 19a.** Hence the practical way of carrying out combina- 
tions of carriers at the present time, at least in cases where relief 
from the anti-trust laws is essential, is by methods not involving 
consolidation for ownership and operation. It remains to consider 
which of the possible types of combination are of this character. 

Technical consolidations and mergers are undoubtedly consoli- 
dations for ownership and operation, and the Commission will not 
approve such unifications at this time.** 

Combination by purchase of assets certainly involves the con- 
solidation of the properties of the combining carriers “into one 
corporation for the ownership, management and operation of . . . 
properties theretofore in separate ownership, management and 
operation ”’, ** and so would seem to be subject to the same limita- 
tions as technical consolidation. The present view of the Com- 
mission, however, appears to be that combinations by purchase of 
assets do not come within the provisions of section 5 of the Act at 
all, but fall within the scope of paragraph (18) of section 1, re- 
lating to certificates of convenience and necessity for the acquisi- 
tion and operation of lines of railroad.** The sound view, having 





41 Acquisition by Missouri Pac. of Denver & R. G. W. Common Stock, 90 
I. C. C. 161 (1924) ; Nickel Plate Unification, 105 I. C. C. 425, 436 (1926) ; Control 
of Alabama & V. Ry., 111 I. C. C. 161 (1926); Unification of Southwestern Lines, 
124 I. C. C. 401, 410 (1927). 

42 Missouri-Kan.-Tex. Reorganization, 76 I. C. C. 84, 104 (1922); Control and 
Securities of El Paso & S. W. Subsidiaries, 86 I. C. C. 122, 131 (1923). 

43 A few technical consolidations have been consummated since the effective 
date of the Transportation Act, on the theory that the provisions of § 5 are merely 
enabling and approval by the Commission necessary only when relief from the anti- 
trust laws is desired. See Part II, supra pp. 197-200. The best example of this sort 
is Acquisition and Stock Issue by New York, C. & St. L. Ry., 79 I. C. C. 581 
(1923). See also the other cases cited in note 21, supra. An attempt at the tech- 
nical merger of carriers under par. (2) of §5 proved unsuccessful in Merger of 
Subsidiary Companies with Boston & Me., 76 I. C. C. 797 (1923). But see Opera- 
tion of Lines and Bond Issue by Reading Co., 86 I. C. C. 157 (1923). 

44 Sec. 5, par. (6). 

45 The history of the Commission’s views on this question is a checkered one. 
Division 4 first took the position that unifications by purchase of assets fell within 
the provisions of par. (2) of §5 of the Act, and could be approved under that 
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regard to realities, would seem to be that a combination of two 
carriers by purchase of assets is a consolidation of those carriers 
for ownership and operation, which falls within the consolidation 
provisions of section 5 and cannot be approved either under para- 
graph (2) of section 5 or under paragraph (18) of section 1; *° 
but the view that such a combination may be approved under 
paragraph (18) of section 1 has now apparently prevailed with 
the Commission,** at least in cases where some measure of com- 
mon control already exists. 


















paragraph. Acquisition of Wisconsin & No. R. R., 70 I. C. C. 31 (1921) ; Control 
of Billings & Cent. Mont. Ry., 70 I. C. C. 328 (1921); Acquisition of Chesapeake 
& Ohio No. Ry., 70 I. C. C. 350 (1921). Shortly thereafter, the Division reversed 
its pesition in this respect, and reached the conclusion that such approval could not 
be granted under par. (2) of § 5, with a distinct intimation that no approval could 
be had under any provision of the law. Securities Application of Pittsburg & W. 
Va. Ry., 70 I. C. C. 682 (1921) ; see Merger of Subsidiary Companies with Boston 
& Me., 76 I. C. C. 797 (1923). Later, however, the Division came around to the 
view that a purchase of assets might be authorized under par. (18) of §1. South 
Ga. Ry. Capital Stock, 82 I. C. C. 723 (1923). It has consistently adhered to this 
position. Acquisition and Stock Issue by Pennsylvania, O. & D. R. R., 105 I. C. C. 
189 (1925); Acquisition of Central New Eng. Ry., 124 I. C. C. 165 (1927); Ac- 
quisition by Spokane, C. d’A. & P. Ry., 124 I. C. C. 355 (1927); Acquisition of 
Oregon & Cal. R. R., 124 I. C. C. 614 (1927); Acquisition by Southern Pac. Co., 
131 I. C. C. 726 (1927); Acquisition of Missouri, Okla. & G. R. R., 138 I. C. C. 
294 (1928); Acquisition by St. Louis-San Francisco Ry., 145 I. C. C. 110 (1928) ; 
Acquisition by Long Island R. R., 145 I. C. C. 477 (1928). The full Commission 
decided to the contrary in Consolidation of Detroit, T. & I. and D. & I. R. R,, 
124 I. C. C. 145 (1927), where the applicant proposed to acquire all the stock of the 
carrier to be controlled as well as to purchase its properties. This case may be dis- 
tinguished from the Division 4 decisions and from the more recent decision of the 
full Commission in Acquisition by Pittsburg & W. Va. Ry., infra note 47, on the 
ground that the latter were cases where the acquiring carrier already owned all or 
substantially all of the stock of the carrier whose assets were acquired; but it is 
difficult to see how this distinction can properly lead to a difference in result in the 
two classes of cases. 

46 It was squarely so held in Consolidation of Detroit, T. & land D.& I. R. R., 
124 I.C. C. 145 (1927). See Swaine, supra note 10, at 41-42. 

47 Acquisition by Pittsburg & W. Va. Ry., 150 I. C. C. 81 (1928); see also 
Acquisition of Lines by Great No. Ry., 150 I. C. C. 451 (1929); Abandonment of 
Line by Elwood, A. & L. R. R., 150 I. C. C. 469 (1929); Acquisition by Jackson & 
H. R. R., 150 I. C. C. 551 (1929); Acquisition of Line by Midland Valley R. R., 
150 I. C. C. 584 (1929) ; Acquisition of Lines by Gulf, M. & No. R. R., 154 I. C. C. 
479 (1929). The conclusion reached by the Commission is apparently based on a 
mistaken analogy to cases where a carrier purchases a line of railroad not previously 
operated in interstate commerce. Such an acquisition obviously is not a unification 
of “ carriers ” as the term is used by par. (3) of § 1 of the Interstate Commerce Act. 
See Acquisition by Bonhomie & H. So. R. R., 90 I. C. C. 448 (1924). The acquisi- 
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Combinations by /ease are not consolidations for ownership and 

operation. There may be consolidation for operation, but there 
is no consolidation for ownership. This is clear enough in the 
case of an ordinary short-term lease; but in the case of long-term 
leases there has been a vigorous assertion by certain members of 
the Commission of a contrary view, on the ground that such leases 
are “virtual consolidations.” “* The Commission, however, has 
consistently held that a unification by lease, even if the lease runs 
for 999 years or longer, is not a consolidation for ownership and 
operation.*® Such unifications may, therefore, be approved under 
paragraph (2) of section 5 in advance of the promulgation by the 
Commission of a final consolidation plan. 

Similarly, combinations by stock control do not involve con- 
solidation for ownership and operation, even where all the stock of 
the controlled carrier is acquired.*° Even here, however, certain 
members of the Commission have raised the point of “ virtual con- 
solidation,” but without success. Still more clearly, when only 
part of the stock of the controlled carrier is acquired, there is no 
consolidation.” 

Combinations by lease and stock control together present a 
closer question than do combinations by lease or stock control 
alone. Here there is perhaps more ground for the contention that 
there is virtual consolidation for both ownership and operation. 





tion by purchase of part of the lines of another carrier has recently been held to 
fall within the scope of par. (18) of §1 and not under par. (2) of §5, on the 
ground that the transaction does not involve an acquisition of control of a carrier. 
Unification and Securities of Grand Trunk Western R. R., supra note 21. See, 
however, the recent case of Acquisition by New York, C. & St. L. R. R., 158 I. C. C. 
I (1929), where an acquisition of control by lease was approved under par. (18) 
of § 1. This decision seems of questionable soundness. 

48 See, e.g., the vigorous dissenting opinion of McManamy, C., in Control of 
Alabama & V. Ry., 111 I. C. C. 161, 181 (1926). 

49 Clinchfield Ry. Lease, 90 I. C. C. 113 (1924) ; Control of Aiabama & V. Ry., 
111 I. C. C. 161 (1926). And see cases cited in note 54, infra. 

50 Control of Houston & B. V. Ry., 86 I. C. C. 587 (1924) ; Acquisition of Lines 
by New Orleans, Tex. & Mex. Ry., ros I. C. C. 79 (1925); Contrcl of Tavares & 
Gulf by Seaboard Air Line, ros I. C. C. 383 (1926) ; Reorganization and Control of 
Atlanta, B. & Atl. Ry., 117 I. C. C. 181 (1926), 117 I. C. C. 439 (1926); Control of 
New Orleans & L. C. R. R., 117 I. C. C. 213 (1926); Control of Pecos Valley So. 
Ry., 124 I. C. C. 749 (1927); Acquisition by Western Md. Ry., 131 I. C. C. 
599 (1927), aff'd, 138 I. C. C. 461 (1928). 

51 See dissenting opinions by Eastman, C., in the cases cited in note 50, supra. 
52 Control of Cincinnati, I. & W. R. R., 111 I, C. C. 124 (1926). 
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But on the ground that both lessor and lessee retain their corpo- 
rate identity, so that there is no consolidation for ownership * 
(although the lessor becomes a mere shell), the Commission holds 
that such unifications may be approved under paragraph (2) of 
section 5.°* The same result is reached in cases where one carrier 
acquires the stock of another while a subsidiary of the acquiring 
carrier leases the properties of the controlled carrier, or the con- 
verse.” There is a vigorous minority of the Commission which 
persistently maintains that any unification by a combination of 
lease and stock control is a “ virtual consolidation,” °° but these 
views have not prevailed with the majority. The result is un- 
doubtedly convenient, especially in view of the strict attitude 
taken by the Commission toward consolidations. The consequence 
has been that most of the important railroad unifications of recent 








58 See Control of Central Pac. by Southern Pac., 76 I. C. C. 508, 525 (1923): 
“* Since each of the carriers will retain its corporate identity and the legal title to 
its property, no consolidation of the kind defined by the statute will result.” 

54 Control of Big Four by N. Y. Cent., 72 I. C. C. 96 (1922); Control of Cen- 
tral Pac. by Southern Pac., 76 I. C. C. 508 (1923); Nickel Plate Unification, 105 
I. C. C. 425, 430 (1926) ; New York Cent. Unification, 150 I. C. C. 278 (1929) (ail 
decided by the full Commission). See also the following decisions by Division 4: 
Control of Cumberland Valley & M. R. R., 70 I. C. C. 301 (1921); Control of 
Perth Amboy & W. R. R., 70 I. C. C. 303 (1921) ; Control of New York Bay R. R., 
70 I. C. C. 306 (1921) ; Lease of Grand Rapids & Ind. Ry., 72 I. C. C. 260 (1922) ; 
Lease of Pennsylvania-Detroit R. R., 82 I. C. C. 396 (1923); Control of Delaware, 
S.&S. R. R. by Lehigh Valley, 86 I. C. C. 567 (1924) ; Acquisition of Line by Salina 
& S. F. Ry., 90 I. C. C. 189 (1924) ; Control of El Paso & S. W. System, go I. C. C. 
732 (1924); Control of Moorehaven & C. Ry., 99 I. C. C. 193 (1925); Control of 
Jonesboro, L. C. & E. R. R., 99 I. C. C. 753 (1925); Control of Pond Fork & B. K. 
R. R., 105 I. C. C. 800 (1926); Control of Island Creek R. R., ros I. C. C. 804 
(1926) ; Control of Fresno Interurban by Santa Fe, 111 I. C. C. 69 (1926) ; Control 
of New Mexico Cent. Ry., 111 I. C. C. 468 (1926); Control of Chartiers So. Ry., 
117 I. C. C. 329 (1926) ; Control of Sewell Valley R. R., 124 I. C. C. 195 (1927); 
Acquisition by Kansas, Okla. & G. Ry., 145 I. C. C. 53 (1928) ; Control of Louisiana 
& Ark. Ry., 150 I. C. C. 477 (1929) ; Control of Texas Short Line Ry., 150 I. C. C. 
604 (1929). 

55 Construction of Cut-Off for Illinois Cent. R. R., 82 I. C. C. 100 (1923), 86 
I. C. C. 371 (1924). See also the following decisions by Division 4: Lease of 
Panhandle by Pa. R. R., 72 I. C. C. 128 (1922); Lease of Properties of Subsidiary 
Companies by Pa. R. R., 72 I. C. C. 674 (1922); Control of Dayton-Goose Creek 
Ry. by Southern Pac. Co., ros I. C. C. 792 (1926); Acquisition by Southern Pac. 
Co., 138 I. C. C. 205 (1928). 

56 See the dissenting opinions of Eastman, C., in Control of Big Four by 
N. Y. Cent., 72 I. C. C. 96, 100 (1922) (Cox, C., concurring), and in Nickel Plate 
Unification, 1ro5 I. C. C. 425, 450 (1926) (McManamy and Campbell, CC., con- 
curring), and his repeated dissents in the cases cited in notes 54 and 55, supra. 
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years have been carried out or attempted by means of lease or 
stock ownership or a combination of the two.” 

The provisions of section 5 relate only to acquisitions of control 
by one “carrier” of another. A non-carrier holding com- 
pany is obviously not a “carrier,” and hence the Commission 
would appear to have no jurisdiction over unifications carried out 
through the acquisition by a holding company of stock control of 
two or more carriers. This is the view of the Commission in cases 
where the holding company is not the subsidiary of a carrier.®° 
Where it is such a subsidiary, however, the Commission has held 
that it has jurisdiction ** apparently on the theory that the actual 
control is being acquired by the parent carrier. 

It thus appears that the only types of combination now possible 
under section 5 of the Interstate Commerce Act are those carried 
out by lease or stock control, or by a combination of these two 
methods.** Such unifications may, under proper circumstances, 





57 See Control of Big Four by N. Y. Cent., 72 I. C. C. 96 (1922); Control of 
Central Pac. by Southern Pac., 76 I. C. C. 508 (1923); Nickel Plate Unification, 
tos I. C. C. 425 (1926) ; New York Cent. Unification, 150 I. C. C. 278 (1929), 154 
I. C. C. 489 (1929) (all involving both lease and stock control). Unification of 
the Great Northern and Northern Pacific, now being considered by the Commis- 
sion in Finance Dockets Nos. 6409 and 6410, is proposed to be consummated by 
lease and stock control. With the exception of the Missouri Pacific system, as to 
which see Swaine, supra note 10, at 44-45, only three major unifications by stock 
control alone have so far been proposed. See Control of Ann Arbor R. R. by 
Wabash Ry., 105 I. C. C. 43 (1925); Unification of Southwestern Lines, 124 
I. C. C. 401 (1927) ; Control of Erie R. R. and P. M. Ry., 138 I. C. C. 517 (1928). 
Only two major unifications by lease alone have been proposed. See Clinchfield 
Ry. Lease, 90 I. C. C. 113 (1924); Control of Buffalo, R. & P. Ry., 131 I. C. C. 
750 (1927). 

58 See Acquisition by South Omaha Term. Ry., 124 I. C. C. 721, 723 (1927); 
Proposed Acquisition of Control of Curtis Bay R. R., 150 I. C. C. 399 (1929). 

59 A carrier holding company would, of course, be a carrier, and the case would 
be one of ordinary stock control. 

60 Stock of Denver & R. G. W. R. R., 70 I. C. C. 102 (1921) (Eastman and 
Campbell, CC., dissenting); cf. Lease of Port Arthur Canal & Dock Co., 79 
I. C. C. 481 (1923), holding that the Commission has no jurisdiction over an ap- 
plication by a carrier for authority to lease the properties of a non-carrier dock 
company. 61 Control of Gulf & S. I. R. R., 99 I. C. C. 169 (1925). 

62 Cf. Swaine, supra note 10, at 33. Unification through a holding company 
is possible where there is no question of violation of the anti-trust laws. As a prac- 
tical matter, this is not often the case in a major unification. When it is desired to 
unify two carriers by means of a new third company, the practice has been adopted 
of causing the new company to become an operating company by acquiring authority 
under par. (18) of § 1 to construct mileage of its own, or to lease and operate the 
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be approved by the Commission under paragraph (2) of that 
section. 

The wording of paragraph (2) of section 5, taken literally, does 
not give the Commission jurisdiction over joint acquisitions of 
control. It applies in terms only to cases where a carrier or 
carriers apply for authority for the acquisition “ by one of such 
carriers of control of any other such carrier or carriers.” °** The 
Commission, however, has consistently taken the position that it 
has jurisdiction in cases where two or more carriers seek joint con- 
trol of another.** Joint applications by two carriers for authority 
to control another have been granted in several cases,* and a 
similar joint application of three carriers in one case.** Moreover, 
the Commission has authorized an acquisition of control on con- 
dition that two other carriers be admitted jointly with the appli- 
cant to share in such control. 


IV 


JURISDICTION OF THE COMMISSION WHEN CONTROL Has 


ALREADY BEEN ACQUIRED 


The language of paragraph (2) of section 5 of the Interstate 
Commerce Act is on its face directed to the future. When the 
“ acquisition ” of control by one carrier of another “ will be” in 
the public interest, then the Commission “ may approve and au- 
thorize such acquisition.” ‘The jurisdiction of the Commission 





lines of an existing carrier, and then have the new company, now a carrier, make 
appropriate application under par. (2) of §5, thus securing relief from the anti- 
trust laws. This was the procedure followed in Nickel Plate Unification, 105 I. C. C. 
425 (1926), and in the pending Great Northern-Northern Pacific unification case, 
Finance Dockets Nos. 6409 ‘and 6410. 

63 Sec. 5, par. (2) (italics supplied). 

64 See Clinchfield Ry. Lease, 90 I. C. C. 113, 134 (1924). This construction 
of the law is probably sound. See Rev. Strat. §1 (1878), 1 U.S. C. § 1 (1926); 
United States v. Oregon & C. R. R., 164 U. S. 526, 541 (1896). 

65 Control of Ironton R. R. by Lehigh Valley R. R., 82 I. C. C. 665 (1923); 
Control of Kansas & Mo. Ry. & Term. Co., 86 I. C. C. 631 (1924) ; Clinchfield Ry. 
Lease, 90 I. C. C. 113 (1924); Acquisition by Alameda Belt Line, ros I. C. C. 349 
(1926). 

66 Control of Texas City Term. Ry., 111 I. C. C. 729 (1926); cf. Interlocking 
Directors of Wheeling & L. E., 138 I. C. C. 643, 655 (1928). 

67 Control of Central Cal. Traction Co., 131 I. C. C. 125 (1927) ; see note 173, 
infra. 
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would thus seem to be confined to the authorization of proposed 
acquisitions of control and not to include the ratification of already 
existing states of control. It would accordingly appear, prima 
facie, (1) that the Commission has no jurisdiction where “ con- 
trol” already exists, and (2) that it has no jurisdiction where 
what is sought is less than control. When regard is had to the 
purpose of the statute, however, there is at least some basis for 
distinguishing between existing states of control resulting from 
acquisitions carried out prior to the effective date of the Trans- 
portation Act and existing states of control resulting from acquisi- 
tions after that date. It may be plausibly argued that while Con- 
gress can hardly have intended to confer upon the Commission 
jurisdiction to ratify and approve the latter, when created without 
its approval, it may well be regarded as having intended to confer 
such jurisdiction with respect to states of control existing when 
the Act was passed. 

The statute does not define “control,” and particularly does 
not specify whether complete legal control or merely actual de 
facto domination is contemplated. It is contended by some * that 
as a practical matter, some measure of control of a carrier must 
almost always be obtained before authority to acquire control is 
sought from the Commission, especially in the case of proposed 
unifications through stock ownership. In such case, long term 
options, if secured, cannot always be kept alive; °° and the neces- 
sity of buying stock in the market after the proposed unification 
has been announced, it is argued, would often be exceedingly ex- 
pensive. Hence the question of whether the existence of de facto 
control prevents action by the Commission may be of considerable 
practical importance. 

In considering the jurisdiction of the Commission to approve 
acquisitions of control, confusion may result from the fact that 
questions under the anti-trust laws often arise collaterally. If two 





88 See Moore, supra note 19, at 750-54. 

69 This is well illustrated by the facts of a recent unification proceeding. When 
the Chesapeake & Ohio recently sought authority from the Commission to acquire 
stock control of the Erie and the Pere Marquette, it had an option on 174,900 
shares of the stock of the Pere Marquette, given by the Nickel Plate. During the 
pendency of the application before the Commission, this option expired, and the 
Nickel Plate refused to renew it, except at a much higher price. See Control of 
Erie R. R. and P. M. Ry., 138 I. C. C. 517, 523 (1928). 
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competitive carriers are involved in a proposed unification, a de 
facto exercise of control by one over the other may violate the 
Sherman Act,” while any acquisition of stock by one in the other 
may violate section 7 of the Clayton Act.” It is thus important 
to differentiate the question of whether such complete “ control ” 
already exists within the meaning of paragraph (2) of section 5 
as to forestall any exercise by the Commission of jurisdiction un- 
der that paragraph, from the question of whether there is or may 
be a violation of the anti-trust laws, and from the further question 
of whether such a violation of law in the preliminary stages of a 
unification prevents its approval by the Commission, either as a 
matter of law or as a matter of discretion. This distinction has 
not always been clearly made. In a recent case,” the Commis- 
sion appears to have confused these three questions, and in con- 
sequence suggested that an actual de facto control existing prior 
to application to the Commission might be a violation of the anti- 
trust laws, and if so, would prevent the Commission from having 
jurisdiction. This by no means follows. While it may be true 
that the Commission has no power under paragraph (2) of sec- 
tion 5 to authorize an existing control, at least unless it existed 
prior to the effective date of the Transportation Act, the “ con- 
trol” there referred to may not be at all the same as the actual 
domination forbidden by the Sherman Act, or the tendency to re- 
strain competition through even a small minority holding of stock 
dealt with by section 7 of the Clayton Act. Moreover, even as- 
suming that the Commission is without jurisdiction under para- 
graph (2) of section 5 where “ control ” already exists, it does not 
follow that it has no jurisdiction whenever the anti-trust statutes 
may appear to be violated, or even that it should, as a matter of 
discretion, refuse to approve a unification where the preliminary 
steps have involved a technical violation of those statutes. 

In the light of this preliminary analysis, it is possible more in- 
telligently to consider, first, the meaning of the term “ control ” 
as used in paragraph (2) of section 5 and the effect of the exist- 
ence of such “control” on the Commission’s jurisdiction; and, 
second, whether the Commission has jurisdiction over a proposed 





70 Supra note 1. 
71 Supra note 2. 
72 Unification of Southwestern Lines, 124 I. C. C. 401, 429-31 (1927). 














RAILROAD CONSOLIDATION 211 


unification where there has already been a violation of the anti- 
trust laws. 

The decisions of the Commission as to what constitutes ‘“ con- 
trol” and as to its jurisdiction as affected by the extent of control 
existing and the degree of control sought are not satisfactory. 
The Commission’s discussion of jurisdictional questions is seldom 
exhaustive, and its decisions are not always consistent. The de- 
cisions as to the question of control may be summarized as fol- 
lows: (a) the existence of control by stock ownership, even if 
complete, does not prevent the granting of authority to control by 
lease; ** (b) control by stock ownership of most but not all of the 
activities of a carrier does not prevent the granting of authority 
for further control; ** (c) the existence of actual control acquired 
prior to the effective date of the Transportation Act, which is 
illegal under the anti-trust laws and has been or is about to be 
terminated by court decree, does not prevent the granting of au- 
thority for lawful control; “ (d) ownership of fifty per cent of the 
stock of a carrier does not prevent the granting of authority to 
acquire additional stock, whether the prior control was joint “ or 
whether the fifty per cent not controlled by the carrier was scat- 
tered; ‘’ (e) ownership of less than fifty per cent of the stock of a 
carrier, without actual control of that carrier being exercised, does 
not prevent the granting of authority to acquire numerical con- 
trol; ** and (f) the existence of a lease does not prevent approval 

73 Control of Cumberland Valley & M. R. R., 70 I. C. C. 301 (1921); Control 
of Perth Amboy & W. R. R., 70 I. C. C. 303 (1921); Control of New York Bay 
R. R., 70 I. C. C. 306 (1921); Lease of Grand Rapids & Ind. Ry., 72 I. C. C. 260 
(1922); Lease of Pennsylvania-Detroit R. R., 82 I. C. C. 396 (1923); Lease of 
Island Creek R. R., 117 I. C. C. 670 (1927); Lease of Marion & E. R. R., 117 
I. C. C. 702 (1927) ; Control of Washington & V. R. R., 124 I. C. C. 307 (1927). 

74 Control of Big Four by N. Y. Cent., 72 I. C. C. 96 (1922). Here the New 
York Central already owned a numerical majority of all the stock of the Big Four, 
but not of its preferred stock, which had the power to veto any increase in bonded 
indebtedness or any lease involving increased fixed charges. The Commission 
granted authority to acquire a majority of the preferred stock. 

75 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923) ; Control of 
Delaware, S. & S. by Lehigh Valley, 86 I. C. C. 567 (1924). See Part IX, infra 
PP. 239-44. 

76 Control of Kansas & Mo. Ry. & Term. Co., 94 I. C. C. 127 (1924); Control 
of Northwestern Pac. R. R., 150 I. C. C. 119 (1928); cf. Acquisiticn of Denver & 
R. G. W. Common Stock, go I. C. C. 161 (1924). 


77 Control of Rockingham R. R., 72 I. C. C. 85 (1922). 
78 Control of Gulf Coast Lines by Mo. Pac. R. R., 94 I. C. C. 191 (1924) (25% 








ve a 


212 HARVARD LAW REVIEW 


of a renewal lease."® On the other hand, the Commission has held 
that it has no jurisdiction under paragraph (2) of section 5 where 
the applicant seeks authority (a) to acquire the bonds of a carrier 
which it already controls by stock ownership; * (b) to acquire 
additional stock to be issued presently, when the applicant already 
owns all the stock; ** (c) to purchase the assets of a carrier con- 
trolled by lease and complete stock ownership; * or (d) to acquire 
less than a numerical majority of the stock of a carrier.** 

The question whether the Commission has jurisdiction where 
the applicant already owns a numerical majority of the stock of 
the carrier, and simply seeks to acquire more of the same class, 
cannot be said to be settled. In one case, after discussing the 





of stock owned before application) ; Control of Ann Arbor R. R. by Wabash Ry., 
105 I. C. C. 43 (1925) (33% so owned) ; Control of Western Allegheny R. R., 105 
I. C. C. 499 (1926) (39% so owned). This, of course, is regardless of any anti- 
trust question. The holding of an option is clearly not control. Control of Cisco 
& N. E. Ry., 117 I. C. C. 447 (1926); cf. Unification of Southwestern Lines, 124 
I. C. C. 401 (1927). 

79 Control of Gulf & I. Ry., 117 I. C. C. 793 (1927); Control of Pecos River 
R. R., 124 I. C. C. 204 (1927) ; Control of Gulf, B. & G. N. Ry., 124 I. C. C. 220 
(1927). The existence of an informal operating arrangement does not prevent ap- 
proval of a lease. Control of Allegheny Term. Co., 117 I. C. C. 464 (1926). Such 
an operating arrangement is not a lease under par. (2) of §5. Operation by 
Detroit, T. & I. R. R., 154 I. C. C. 230 (1929). 

80 Control of Kansas & Mo. Ry. & Term. Co., 86 I. C. C. 631 (1924) ; Securities 
of Colorado & So., 86 I. C. C. 213 (1924). 

81 Securities of Colorado & So., 86 I. C. C. 213, 218 (1924); Securities of 
Chesapeake & H. Ry., 150 I. C. C. 248 (1929). But see Control of Louisville & J. 
Bridge & R. R., 145 I. C. C. 131 (1928), where the applicant owned two-thirds of 
the stock of the carrier to be controlled. Cf. Unification and Securities of Grand 
Trunk Western R. R., supra note 21, where the Commission granted authority 
under par. (2) of §5 to acquire the stock of a consolidated company formed by 
the technical consolidation of carriers all of whose stock was already owned by 
the applicant. 

82 Securities Application of Pittsburg & W. Va. Ry., 76 I. C. C. 663 (1923). 
The difficulty here is that the applicant is really proposing a consolidation, so that 
par. (2) of § 5 does not apply. Under the present view of the Commission, the 
transaction can be carried out under par. (18) of §1. See Part III, supra pp. 
200-08. 

83 Purchase of Chicago & A. R. R. Stock, 72 I. C. C. 273 (1922). In Acquisi- 
tion of Denver & R. G. W. Common Stock, go I. C. C. 161 (1924), the Commission 
authorized the acquisition by the Missouri Pacific of 50% of the common stock of 
the Denver & Rio Grande Western, although admitting that this did not constitute 
“control” (p. 165). Cf. Unification and Securities of Grand Trunk Western R. R., 
supra note 21 (acquisition of 50% of the stock of a carrier approved, where the 
other 50% was already carrier-owned). 
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jurisdiction was assumed to exist.*° The most doubtful question, 
however, as'to the jurisdiction of the Commission as affected by 
the preéxistence of control, relates to cases where authority to 
acquire stock control of a carrier is sought by an applicant which 
already has de facto control of such carrier, but does not own a 
numerical majority of its stock. The only decision of the Com- 
mission would appear to uphold the jurisdiction in this case,** but 
there have been contrary intimations.*’ 

The only general test laid down by the Commission as to what 
constitutes “ control ” within the meaning of paragraph (2) of sec- 
tion 5 is to the effect that “ the ‘ control’ that the framers of the 
act had in mind is the full and complete control which may be ex- 
ercised by the owner of the majority of the capital stock of a car- 
rier, or by the lessee of its property.” ** This test seems sound. 
De facto control by stock ownership short of numerical control 
may of course violate the anti-trust laws, but it would be straining 
the language of paragraph (2) of section 5 to say that this is the 
“control” contemplated by the statute.*® Considering the pur- 









84 Control of Peoria & E. Ry., 71 I. C. C. 747 (1922). Here the applicant owned 
50.01% of the stock of the railroad, and unsuccessfully sought authority to acquire 
the balance. 

85 Control of Chicago, St. P., M. & O. Ry., 105 I. C. C. 543 (1926) (50.04% 
of stock of carrier to be controlled already owned by applicant); Control of 
Louisville & J. Bridge & R. R., 145 I. C. C. 131 (1928) (two-thirds of stock already 
owned by applicant). These decisions seem of doubtful soundness. Cf. Control 
of Kansas City, C. & S. Ry., 94 I. C. C. § (1924), where the applicant had 
equitable title to certain stock and was granted authority to acquire legal title. 

86 Control of Columbia, N. & L. R. R., 117 I. C. C. 219 (1926). Here the appli- 
cant already owned 45.8% of the carrier’s stock, and interests friendly to the appli- 
cant, which always voted in accordance with the applicant’s instructions, held 7.5%. 
There was thus clear de facto control, but the application was nevertheless granted. 

87 See Proposed Report by Assistant Director of Finance Burnside in Proposed 
Control of Cotton Belt by Rock Island, Finance Docket No. 4809 (1923), advising 
the denial of an application by the Rock Island for authority to acquire stock con- 
trol of the Cotton Belt, on the ground that the applicant had already acquired 
“ practical control” through a 44% stock ownership. The applicant later with- 
drew its application and sold the stock. 

88 See Nickel Plate-Lake Erie & W. Contract, 72 I. C. C. 151, 153 (1922). 

89 Thus, a 46% stock interest may exercise such control as to violate the Sher- 
man Act. United States v. Union Pac. R. R., 226 U.S. 61, 95 (1912). But the fact 
of a 46% interest should not prevent the Commission from approving the acquisi- 
tion of numerical control in a proper case. Compare the cases cited in note 78, 
supra. 


point, the Commission refused to take jurisdiction.** In two cases 





tose 





214 HARVARD LAW REVIEW 


pose of the statute, the Commission may perhaps be properly re- 
garded as having jurisdiction under paragraph (2) of section 5: 
(a) where there is control of a carrier by lease and control by stock 
ownership is sought, or vice versa; (b) where there is lawful con- 
trol of some but not all the activities of a carrier through owner- 
ship of a numerical majority of its stock, and further control by the 
acquisition of additional stock is sought; (c) where there is owner- 
ship of less than a numerical majority of such stock, and majority 
control is sought; and (d) where there has been an interruption 
of control due to a violation of the anti-trust laws and the resump- 
tion of such control is sought, at least where the original control 
was acquired prior to the effective date of the Transportation Act. 
On the other hand, there would seem to be no jurisdiction where 
(a) control by lease or by ownership of a numerical majority of 
stock has been acquired after the effective date of the Transpor- 
tation Act without the Commission’s approval; or (b) where less 
than a numerical majority of the stock of the carrier to be “ con- 
trolled” is sought by the applicant. This test gives a clear and 
consistent result, and harmonizes most of the decisions. 

The question of the effect of violation of the anti-trust laws 
on the jurisdiction of the Commission has not been completely 
settled. The fact that those statutes have been violated does 
not ipso facto oust the Commission of jurisdiction; * but there 
have been recent indications that the Commission may refuse 
to approve a unification on the sole ground that such violations 
may have taken place in connection with the preliminary steps 
thereof.** The reasons against such a position are, it is believed, 








0 In Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923), the 
Commission authorized the continuance of a control by one carrier of another which 
the Supreme Court in United States v. Southern Pac. Co., 259 U. S. 214 (1922), 
had held to violate the Sherman Act. The validity of the Commission’s order and 
its effectiveness in relieving from the anti-trust laws was upheld in United States 
v. Southern Pac. Co., 290 Fed. 443 (D. Utah 1923), and the United States did not 
appeal. Similarly, in Control of Delaware, S. & S. by Lehigh Valley, 86 I. C. C. 
567 (1924), the Commission authorized the resumption of a control held unlawful 
under the Sherman Act in United States v. Lehigh Valley R. R., 254 U. S. 255 
(1920). See Part IX, infra pp. 239-44. 

®1 See Unification of Southwestern Lines, 124 I. C. C. 401, 430 (1927) ; cf. Inter- 
locking Directors of Wheeling & L. E., 138 I. C. C. 643 (1928), where the Commis- 
sion took the position that it would not authorize directors of trunk carriers who 
had acquired stock control of the Wheeling & Lake Erie without authority from 
the Commission (and possibly in violation of § 7 of the Clayton Anti-trust Act) 
to serve as directors of the latter carrier. 








See 












er- 
is- 
Tho 
om 
ct) 





RAILROAD CONSOLIDATION 215 


conclusive. In the first place, while the Commission has been 
given no general authority to enforce the anti-trust laws, except 
in the particular case of the Clayton Act,” it has, both as to the 
Sherman Act and the Clayton Act, a certain dispensing power. 
Thus, if it should appear that the Clayton Act had been violated 
in connection with a proposed unification, but that, prima facie, 
the public interest might best be served by permitting such unifi- 
cation to be consummated, if approved on the merits after hear- 
ing, the Commission might properly proceed against the carrier 
under the Clayton Act, but condition its order to cease and desist 
from such violation upon prompt application for authority under 
paragraph (2) of section 5 of the Interstate Commerce Act, which 
would remove the violation of law. Of course, this would have to 
be done without prejudging the unification case. In the second 
place, the complexity and difficulty of determining whether there 
has in fact been a violation in a given case ** should lead the Com- 
mission to avoid the task.°* Third, there are other direct and ade- 
quate means of enforcing the law.** Fourth, the fact that, in a 
given case, application is being made ‘to the Commission for ap- 
proval of a unification obviously indicates that no violation of 
law is intended. The Commission can best leave enforcement of 





92 The Commission has a jurisdiction to enforce the provisions of § 7 of the 
Clayton Act by “cease and desist” orders similar to that of the Federal Trade 
Commission in the case of industrial corporations and to that of the Federal 
Reserve Board in the case of national banks. See Act of Oct. 15, 1914, § 11, 38 
Stat, 730, 15 U. S. C. § 21 (1926). Acting under this jurisdiction, it has recently 
issued complaints against several carriers and subsequently orders requiring the 
termination of their holding of stock of other carriers in violation of § 7 of the 
Clayton Act. See Interstate Commerce Comm. v. Baltimore & Ohio R. R., 152 
I. C. C. 721 (1929), 156 I. C. C. 607 (1929); Interstate Commerce Comm. 
v. Kansas City So. Ry., 156 I. C. C. 359 (1929) ; see also Moore, supra note 19, at 
750. Several proceedings of the same character against other carriers are now pend- 
ing before the Commission. 

93 Compare the very complicated states of fact in cases like United States v. 
Union Pac. R. R., 226 U. S. 61 (1912) ; United States v. Reading Co., 253 U. S. 26 
(1920) ; United States v. Lehigh Valley R. R., 254 U.S. 255 (1920) ; United States 
v. Southern Pac. Co., 259 U. S. 214 (1922). 

94 As it has avoided fixing stock exchange ratios for minority stockholders. 
See Part VII, infra pp. 230-34. 

95 Including criminal prosecutions and equity suits by the United States and 
triple damage suits by private individuals under the Sherman Act, and equity suits 
by the United States under the Clayton Act. See Act of July 2, 1890, §$ 4, 7, 36 
Stat. 209, 15 U.S. C. $§ 4, 15 (1926); Act of Oct. 15, 1914, $§ 4, 15, 16, 48 STAT. 
731, 736, 15 U. S. C. §§ 15, 25, 26 (1926). 
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the anti-trust laws to other and less busy tribunals, and, insofar 
as it is under a duty to enforce section 7 of the Clayton Act, it can 
best do so directly, and not indirectly in unification proceedings.” 


V 
THE QUESTION OF PUBLIC INTEREST 


The standard laid down by Congress to guide the Commission 
in deciding whether to approve unifications of carriers under 
paragraph (2) of section 5 of the Interstate Commerce Act is 
that of conformity to “the public interest.” This is a standard 
of convenient vagueness, left entirely undefined by the statute.*’ 
The standards governing the Commission in promulgating its final 
consolidation plan and in approving consolidations for ownership 
and operation are more specific. The consolidation plan is to be 
such as to preserve competition as fully as possible; existing chan- 
nels of trade and commerce are to be maintained wherever prac- 
ticable; and the several systems involved in the plan are to be so 
arranged that their cost of transportation and the rates of return 
on the values of their respective properties shall, so far as prac- 
ticable, be the same.** Moreover, the securities at par of any con- 
solidated corporation are not to exceed the value of the consoli- 
dated properties determined under section 19a of the Interstate 
Commerce Act; * and any consolidation proposed must be in ac- 
cordance with the Commission’s plan.*”° 

In passing upon the question of whether a particular unifica- 
tion is “in the public interest ” under paragraph (2) of section 5, 
the Commission has shown an inclination to take account of cer- 
tain of the considerations governing the preparation of the con- 
solidation plan and the approval of consolidations thereunder. 





96 Cf. Operation of Facilities by Wheeling & L. E. Ry., 154 I. C. C. 516, 521-25 
(1929). 

97 In the absence of any standard, there would be a violation of the rule for- 
bidding delegation of legislative power. Wichita R. R. & Light Co. v. Public 
Utilities Comm., 260 U. S. 48, 58 (1922). The standard of “the public interest ” 
seems even more vague than that approved in Mutual Film Corp. v. Industrial 
Comm., 236 U. S. 230 (1915); yet there is little doubt that it would be held to be 
sufficiently definite. 

98 Sec. 5, par. (4). 

99 Sec. 5, par. (6)(b). 

100 Sec. 5, par. (6) (a). 
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This is true with regard to the preservation of competition and the 
maintenance of existing channels of trade.*** On the other hand, 
the Commission does not require conformity to the non-existent 
consolidation plan *°’ nor does it limit the capitalization of unifica- 
tions under paragraph (2) of section 5 to the section 19a valuation 
of the properties involved.*”* 

The public interest, in the language of the Commission, “ is 
the aggregate of many individual and community interests.” ** 
Where these conflict, it is necessary to balance them against each 
other, in order to determine “ the ultimate public interest.”*° It 
is important to consider the interests of different geographical sec- 
tions which may be affected by the unification,’ as well as to 
determine whether “local benefits . . . will outweigh local in- 
juries.” *°’ The Commission, however, has said that it cannot 
properly consider, in determining whether a particular acquisition 
of control is in the public interest, whether some other unification, 
involving carriers before it only as interveners, would be more in 
accord with that interest.*°* Yet the greater desirability of some 
grouping of carriers other than that proposed by the applicants 
would seem to be a proper factor for consideration in determining 
the public interest, and there are indications that the Commission 
may eventually adopt this view.’*”” 





101 Control of Alabama & V. Ry., 111 I. C. C. 161, 170 (1926) (where the point 
was squarely considered) ; cf. Swaine, supra note 10, at 52. 

102 See note 41, supra. 

103 See note 42, supra. 

104 Clinchfield Ry. Lease, 90 I. C. C. 113, 121 (1924). 

105 Jbid. 

106 Acquisition by Missouri Pac. of Denver & R. G. W. Common Stock, 90 
I. C. C. 161, 166 (1924). 

107 Construction of Cut-Off for Illinois Cent. R. R., 82 I. C. C. 100, 113 (1923). 

108 Clinchfield Ry. Lease, 90 I. C. C. 113, 132 (1924). But see Part VIII, infra 
Pp. 234-39, as to intervening short and weak lines. 

109 In Control of Virginian Ry., 117 I. C. C. 67 (1926), the Chesapeake & Ohio 
opposed the application of the Norfolk & Western to acquire control of the Vir- 
ginian largely on the ground that a unification of the Virginian with the Chesapeake 
& Ohio would better serve the public interest. The Commission denied the applica- 
tion on other grounds, but may well have been influenced by the argument of the 
Chesapeake & Ohio. In Lease of Lehigh & New Eng. R. R., 124 I. C. C. 81 (1927), 
the application of the Reading for authority to acquire control of the Lehigh & 
New England was denied largely on the ground that a unification of the latter with 
a New England system might better serve the public interest. Cf. Control of Cen- 
tral Cal. Traction Co., 131 I. C. C. 125 (1927); Acquisition by Wabash Ry., 154 
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The burden of proof of the public interest is upon the applicant 
in each case.'*® There must be a “strong and clear affirmative 
showing which will fairly meet in advance of rebuttal every sub- 
stantial objection which can reasonably be anticipated.” *** There 
must be “a substantial preponderance of evidence” in favor of 
the application; **? and “ if serious doubt exists regarding the wis- 
dom of the proposed grouping of carriers, that doubt must be re- 
solved against the application.” *** This language suggests a rule 
as to burden of proof somewhere between the “ reasonable doubt ” 
rule of the criminal law and the “ preponderance of the evidence ” 
rule applicable to civil cases. 

It remains to consider in somewhat greater detail the matters 
which the Commission considers, pro and con, in determining 
whether a particular acquisition is in the public interest.“* Some 
of the more important of these matters are: (a) relation to the 
Commission’s tentative consolidation plan, (b) effect upon com- 
petition, (c) effect upon existing channels of trade, (d) financial 
equality as between competitive systems, (e) economies likely to 
result from the unification, (f) improvement of traffic strength, 


(g) improvement of service to shippers, and (h) effect upon labor. 
(a) Conformity to the Commission’s tentative consolidation 


plan **° is not an essential to approval of a proposed unification.***® 





I. C. C. 155 (1929). In the very recent case of Control of Beaver, M. & E. Ry., 
Finance Dockets Nos. 7624 and 7680, decided Nov. 15, 1929 (not yet reported), 
the Rock Island applied for authority to acquire stock control of the Beaver, 
Meade & Englewood under a contract for the purchase of its stock. The Missouri- 
Kansas-Texas thereupon filed an application for authority to acquire control of 
the Beaver on the same terms as provided for by the Rock Island’s contract. 
There was a single hearing on the two applications, with the result that the 
application of the Rock Island was denied and that of the Missouri-Kansas-Texas 
granted. 

110 Nickel Plate Unification, 105 I. C. C. 425, 442 (1926); Control of Virginian 
Ry., 117 I. C. C. 67, 85 (1926) ; Lease of Lehigh & New Eng. R. R., 124 I. C. C. 81, 
93 (1927). 

111 Nickel Plate Unification, tos I. C. C. 425, 442 (1926). 

112 Control of Virginian Ry., 117 I, C. C. 67, 85 (1925). 

113 Lease of Lehigh & New Eng. R. R., 124 I. C. C. 81, 93 (1927). 

114 Compare the discussion of the same problem in Swaine, supra note 10, at 
51-56. 

115 Consolidation of Railroads, 63 I. C. C. 455 (1921). 

116 Acquisition of Denver & R. G. W. Common Stock, go I. C. C. 161 (1924); 
Control of San Antonio, U. & G. Ry., 105 I. C. C. 35 (1925); Control of Ann 
Arbor R. R. by Wabash Ry., 105 I. C. C. 43 (1925) ; Control of Alabama & V. Ry., 
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The plan is tentative only,’*’ and even the final plan will be sub- 
ject to change.*** In some cases the Commission has included a 
condition in its order of approval to the effect that the authority 
granted shall not limit the Commission’s right to make disposition 
of the controlled carrier under its final consolidation plan,**® but 
this has been properly criticized as “ a wholly empty gesture.” **° 
Once a unification is effected, it is generally there to stay, plan or 
no plan. But while conformity to the tentative plan is not essen- 
tial, the fact that a proposed unification does so conform has been 
regarded by the Commission as a reason tending to approval *** 
and vice versa.’*? In two recent decisions, the Commission has 
gone rather far in disapproving applications of eastern carriers 
on the ground that no general unification plan for the east has 
been agreed upon by the railroads.’** In view of the Commission’s 
own delay in promulgating a final consolidation plan, it is hardly 
reasonable to deny authority to carry out major unifications in the 
east on the ground that the carriers have not done by agreement 
for one section of the country what the Commission has been ex- 
pressly commanded by statute to do for the whole country, and 
has not done. 

(b) The Commission considers the effect upon competition of 





111 I. C. C. 161 (1926) ; Control of Louisiana & Ark. Ry., 150 I. C. C. 477 (1929). 
In all these cases, unifications at variance with the tentative consolidation plan 
were approved. See also Nickel Plate Unification, 105 I. C. C. 425, 436 (1926) ; 
Proposed Unification of Southwestern Lines, 124 I. C. C. 401, 410 (1927). 

117 Acquisition of Denver & R. G. W. Common Stock, 90 I. C. C. 161, 164 
(1924). 118 Nickel Plate Unification, ros I. C. C. 425, 436 (1926). 

119 See e.g., Control of San Antonio, U. & G. Ry., 105 I. C. C. 35 (1925); 
Control of Ann Arbor R. R. by Wabash Ry., 105 I. C. C. 43 (1925). 

120 See Eastman, C., dissenting, in Control of Ann Arbor R. R. by Wabash Ry., 
tos I. C. C. 35, 47 (1925). 

121 Texas & Pac. Readjustment, 86 I. C. C. 808, 810 (1924); Control of El 
Paso & S. W. System, 90 I. C. C. 732, 736 (1924); Control of International-Great 
Northern R. R. by N. O. T. & M. Ry., 90 I. C. C. 262, 268 (1924); Control of Gulf 
Coast Lines by Mo. Pac. R. R., 94 I. C. C. 191, 199 (1924) ; Control of Cincinnati, 
I.& W.R.R., 111 I. C. C. 124, 126 (1926). 

122 Control of International-Great Northern by St. Louis-San Francisco, 79 
I. C. C. 435, 438 (1923). 

128 Control of Buffalo R. & P. Ry., 131 I. C. C. 750, 764 (1927); Control of 
Erie R. R. and P. M. Ry., 138 I. C. C. 517, 530 (1928); see also Lease of Lehigh 
& New Eng. R. R., 124 I. C. C. 81, 93 (1927); Directors of Wheeling & L. E., 138 
I. C. C. 643, 654 (1928). On the eastern situation generally, see Johnson, Obstacles 
to Railroad Consolidation in Eastern Territory (1929) 13 Proc. Acap. Pot. Sct. 
359; cf. Willard, supra note 15, at 450. 
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a proposed unification.’** While the fact that a unification will 
destroy a certain amount of competition,’*° even to an extent for- 
bidden by the anti-trust laws,’** is not fatal, yet the destruction 
of competition may be a ground for refusing approval of a pro- 
posed grouping.’*’ The fact that competition will not be lessened 
is a consideration favoring the approval of a proposed unifica- 
tion,’** as is the probability that competition will be made more 
active, as by the creation of a new or stronger competitive line.’*°® 
Mere parallelism of lines, as distinguished from interline competi- 
tion, is immaterial.**° 

(c) The Commission considers the question of whether a pro- 
posed unification will interrupt existing channels of trade.*** A 





124 See note 101, supra; see also Swaine, supra note 10, at 55-56. 

125 See Nickel Plate Unification, 105 I. C. C. 425, 440 (1926). 

126 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923); Control 
of Delaware, S. & S. R. R. by Lehigh Valley, 86 I. C. C. 567 (1924) ; see also Control 
of Louisiana & Ark. Ry., 150 I. C. C. 477, 487 (1929). 

127 Control of Virginian Ry., 117 I. C. C. 67 (1926). 

128 The cases of this character are legion. See, e.g., Stock Control of Evansville, 
I. & T. H. Ry., 67 I. C. C. 513, 514 (1921) ; Control of New York, P. & N. R. R., 
70 I. C. C. 299, 300 (1921); Lease of California So. Ry., 70 I. C. C. 514, 515 
(1921) ; Control of New Mexico Cent. Ry., 111 I. C. C. 468, 470 (1926) ; see also 
Control of Erie R. R. and P. M. Ry., 138 I. C. C. 517, 528 (1928). 

129 Clinchfield Ry. Lease, 90 I. C. C. 113, 127 (1924); Control of Gulf Coast 
Lines by Missouri Pac., 94 I. C. C. 191, 199 (1924). Or by the welding of two 
weak lines into one strong line. Control of Louisiana & Ark. Ry., 150 I. C. C. 477, 
484 (1929) ; cf. Hines, supra note g, at 337-38. 

130 See Control of El Paso & S. W. System, go I. C. C. 732 (1924); Control of 
Franklin & A. Ry., 90 I. C. C. 815, 817 (1924) ; cf. Proposed Unification of South- 
western Lines, 124 I. C. C. 401, 417 (1927). 

In connection with the matter of competition an interesting question arises, a 
full discussion of which is beyond the scope of this paper: whether the purpose and 
effect of the unification provisions of the Transportation Act is to prevent the aboli- 
tion of any substantial amount of existing competition even though no real harm 
to the shipping public would result therefrom, or whether the statute is satisfied if 
competition adequate to protect the public remains after a unification is consum- 
mated, even though a substantial amount of preéxisting competition may disappear. 
The second alternative would appear to be the sounder construction of the law. 
The purpose of the Transportation Act was to encourage unification when in the 
public interest. If competition is preserved sufficiently to avoid harm to the public, 
this purpose of the statute is clearly satisfied. The suggestion that a substantial 
elimination of competition, although not in fact injurious to the public, is not 
in the public interest, harks back to the old public policy evidenced by the Sherman 
Act and entirely disregards the radical change in policy introduced by the Transpor- 
tation Act. See Daniels, supra note 36. 

131 See note 101, supra; see also Swaine, supra note 10, at 54-55. 

































RAILROAD CONSOLIDATION 221 


unification which threatens to disrupt established routes is likely 
to be disapproved.*** Similarly, the Commission will not ordina- 
rily look with favor upon a unification which is likely to result in 
diverting traffic previously enjoyed by other carriers to the lines 
of the unification,*** although this objection is not necessarily 
fatal."** On the other hand, the fact that a unification will tend 
to preserve existing through routes is a consideration favoring ap- 
proval.’*® In several cases, the Commission has sought to main- 
tain existing channels of trade and to prevent diversion of traffic 
hitherto enjoyed by other carriers by the insertion in its order of 
approval of conditions requiring the maintenance of existing routes 
and neutrality in handling traffic.**® The effectiveness of these 
conditions, especially to prevent diversion of traffic, may well be 
doubted.**’ 

(d) The bringing about of financial equality between competi- 
tive systems is apparently considered by the Commission as a 
factor tending toward approval of a unification, but not to so great 





132 Control of International-Great Northern by St. Louis-San Francisco, 79 
I. C. C. 435 (1923); Control of Virginian Ry., 117 I. C. C. 67 (1926); Control of 
Erie R. R. and P. M. Ry., 138 I. C. C. 517, 530 (1928). 

In this connection, it should be noted that the Commission is reluctant to ap- 
prove unifications of carriers which are not physically connected with each other. 
See Control of Buffalo, R. & P. Ry., 131 I. C. C. 750, 761-64 (1927) (where the only 
connection between the Buffalo, Rochester & Pittsburg and the applicant Dela- 
ware & Hudson depended on a somewhat precarious trackage right over the Pennsyl- 
vania); Lease of Tionesta Valley Ry., 94 I. C. C. 39 (1925), 105 I. C. C. 570 
(1926). But see Acquisition and Operation by Muscle Shoals, B. & P. R. R., 105 
I. C. C. 99, 104 (1925). 

133 Control of Dayton-Goose Creek Ry. by N. O., T. & M. Ry., 72 I. C. C. 
377 (1922); Control of Buffalo, R. & P. Ry., 131 I. C. C. 750, 764 (1927). 

134 Control of Houston & B. V. Ry., 86 I. C. C. 587 (1924). 

135 Control of Gulf Coast Lines by Missouri Pac. R. R., 94 I. C. C. 191, 199 
(1924). In Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923), one 
of the reasons given by the Commission for approving a combination previously 
held by the Supreme Court to violate the Sherman Act was the fact that there 
would be extensive disruption of channels of trade if the two roads were compelled 
to separate. 

136 Chicago Junction Case, 71 I. C. C. 631 (1922); Clinchfield Ry. Lease, 90 
I. C. C. 113 (1924); Control of Alabama & V. Ry., 111 I. C. C. 161 (1926) (ex- 
tensive discussion) ; Control of Columbia, N. & L. Ry., 117 I. C. C. 219 (1926); 
Control of Chicago Heights Term. Transfer R. R., 124 I. C. C. 753 (1927) ; Control 
by Illinois Term. Co., 138 I. C. C. 487 (1928); Acquisition by Wabash Ry., 154 
I. C. C. 155, 162-63 (1929). 

137 See Chicago Junction Case, 264 U. S. 258, 266 (1924). 
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an extent as other factors. The fact that financial equality will be 
promoted has been favorably referred to,‘** and the whole ques- 
tion of the treatment of weak lines, discussed at length below,’*° 
involves this general principle. 

(e) The fact that operating or capital economies will result 
from a proposed unification is not decisive as to the public inter- 
est,*° but is a factor to be considered as tending to tip the scales 
in favor of the applicant.*** In practically every unification case 
brought before the Commission, the applicants have claimed op- 
erating economies, although often of a “largely speculative ” na- 
ture.*** As illustrative of the types of economies which have been 
considered by the Commission in various cases, there may be 
mentioned re-routing of traffic so as to save mileage,*** joint 
use of shops,*** joint use of equipment and terminals,**° equaliza- 
tion of car movement,*** and saving in freight through securing 
access to on-line coal mines.**7 While, in some cases, part or all 
of the economies claimed by the applicants could have been real- 
ized by intercompany contracts without common control, the 
Commission recognizes that such economies are not likely to re- 
sult in fact unless common control exists.*** 





188 See Nickel Plate Unification, 105 I. C. C. 425, 439 (1926); cf. McMan- 
amy, C., dissenting, in Clinchfield Ry. Lease, 90 I. C. C. 113, 138 (1924). 

189 See Part VIII, infra pp. 234-39. 

140 See Control of Virginian Ry., 117 I. C. C. 67, 75 (1926). 

141 Control of International-Great Northern R. R. by N. O. T. & M. Ry., 90 
I. C. C. 262, 268 (1924); Control of National Coal Ry., ros I. C. C. 639, 641 
(1926) ; Control of Goshen Valley R. R., 124 I. C. C. 397, 399 (1927); Control by 
Wichita Falls & So. R. R., 131 I. C. C. 117, 119 (1927). And see cases cited in notes 
142-47, infra. 

142 See Control of Virginian Ry., 117 I. C. C. 67, 75 (1926). In New York 
Cent. Unification, 150 I. C. C. 278 (1929), economies of a highly speculative nature 
were considered by the Commission, and the application granted. 

148 Control of Lake Erie & W. by Nickel Plate, 72 I. C. C. 459, 460 (1922); 
Nickel Plate Unification, ros I. C. C. 425, 433, 434 (1926); Unification of South- 
western Lines, 124 I. C. C. 401, 418 (1927). 

144 Stock Control of Evansville, I. & T. H. Ry., 67 I. C. C. 513, 514 (1921); 
Control of Lake Erie & W. by Nickel Plate, 72 I. C. C. 459, 461 (1922). 

145 Control of Gulf Coast Lines by Missouri Pac. R. R., 94 I. C. C. 191, 199 
(1924); Unification of Southwestern Lines, 124 I. C. C. 401, 421 (1927). 

146 Clinchfield Ry. Lease, 90 I. C. C. 113, 119 (1924). 

147 Acquisition of Chicago, T. H. & S. E. Ry., 70 I. C. C. 20, 23 (1921). 

148 See Nickel Plate Unification, 105 I. C. C. 425, 434 (1926); Unification of 
Southwestern Lines, 124 I. C. C. 401, 423 (1927). In one case, the Commission 
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(f) The Commission has considered, as factors making for ap- 
proval of a proposed unification, various advantages to the car- 
riers involved other than operating and capital economies. Thus, 
it has considered the fact that a unification would enable the 
carriers involved to support their mutual interchange; **° that it 
would result in greater diversification of traffic; *°° that it would 
make possible the greater industrial and agricultural development 
of the region served by the proposed system; *** and that it would 
probably result in an increase of the traffic of the carriers in- 
volved,**” 

(g) The Commission considers possible advantages to shippers 
in the territory served by the proposed system, such as better serv- 
ice,’°* reductions in rates,°* making possible one-line hauls with 
resultant one-line rates,’°° opening up new distributing anata 
to shippers,*** and relieving car shortage.’ 

(h) In one case,*** the Commission referred to the fact that 








granted authority to acquire stock control only on the understanding that the 
controlling company should also apply for authority to control by lease, in order 
that greater economies might be realized. Control of Jackson & Eastern Ry., 111 
I. C, C. 587 (1926) ; see Lease of Jackson & Eastern Ry., 117 I. C. C. 777 (1927). 

149 Acquisition of Denver & R. G. W. Common Stock, 90 I. C. C. 161, 167 
(1924) ; see also Control of Erie R. R. and P. M. Ry., 138 I. C. C. 517, 528 (1928). 

150 Control of Chicago, St. P. M. & O. Ry., 105 I. C. C. 543, 544, 545 (1926). 

151 Control of Dayton-Goose Creek Ry. by Southern Pac. Co., 105 I. C. C. 
792, 796 (1926) ; Control of Washington & V. R. R., 124 I. C. C. 307, 309 (1927). 

152 Acquisition by Spokane, C. d’A. & P. Ry., 124 I. C. C. 355, 359 (1927). 

153 Control of Wichita Falls & So. R. R., 131 I. C. C. 117, 119 (1927); Acquisi- 
tion of Control by Panhandle & S. F. Ry., 154 I. C. C. 342, 345 (1929). The pre- 
vention of abandonment of service may be an important reason tending toward 
approval. Acquisition by Buffalo, R. & P. Ry., 154 I. C. C. 338, 339 (1929). 

154 Control of Jonesboro, L. C. & E. R. R., 99 I. C. C. 753, 756 (1925) ; Acquisi- 
tion of St. Louis, K. & S. E. R. R., 131 I. C. C. 105, 109 (1927). 

155 Acquisition of Chicago, T. H. & S. E. Ry., 70 I. C. C. 20, 23 (1921); Lease 
of Texas State R. R., 7o I. C. C. 485, 486 (1921); Control of Lake Erie & W. by 
Nickel Plate, 72 I. C. C. 459, 460 (1922); Acquisition of Line by Atchison, T. & 
S. F. Ry., 90 I. C. C. 194 (1924) ; Control of International-Great Northern R. R. by 
N. O. T. & M. Ry., 90 I. C. C. 262, 268 (1924) ; Control of Gulf Coast Lines by Mo. 
Pac. R. R., 94 I. C. C. 191, 199 (1924); Control of Lines by New Orleans, Tex. & 
Mex. Ry., 105 I. C. C. 79 (1925); Acquisition of Control by Texas & Pac., 124 
I. C. C. 369, 371, 372 (1927); Control of Texas State R. R., 154 I. C. C. 350, 361 
(1929). 

156 Clinchfield Ry. Lease, 90 I. C. C. 113, 132 (1924). 
157 Jbid. at 133. 
158 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923). 
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the unification would make it possible for the carriers involved to 
continue a practice of shifting employees seasonally, thus permit- 
ting continuity of employment to junior employees.’ 

The Commission’s ultimate finding on the question of public 
interest is the result of an exercise of judgment, involving these 
factors and many others. In dealing with so complex a problem, 
depending so much on the individual reactions of the members of 
the Commission in each particular instance, the most that can be 
done is to point out, as has been done above, certain of the more 
important factors which have been relied upon in various cases. 
The final result in any particular case depends on the “ informed 
judgment of the Commission ” when the result is to one’s liking; 
on the “ length of the Chancellor’s foot,” when it is not. 


VI 


CONSIDERATION, TERMS AND CONDITIONS 


The test of the public interest having been satisfied, a unifica- 
tion must still conform to the provision of paragraph (2) of sec- 
tion 5, requiring that the consideration for, and the terms and 
conditions of, the acquisition of control proposed shall be just and 
reasonable.**” The Commission has jurisdiction to approve a pro- 
posed acquisition of control which it finds to be in the public 
interest, “ under such rules and regulations and for such consid- 
eration and on such terms and conditions ” as shall be found by 
it “to be just and reasonable in the premises.” 

First, as to “rules and regulations.” It is not entirely clear 
whether this phrase has a different meaning from the phrase 





159 See also Unification of Southwestern Lines, 124 I. C. C. 401, 423 (1927). 

160 Certain pending applications under par. (2) of § 5 by some of the eastern 
carriers, involving comprehensive plans for unification in eastern territory, proceed 
on the theory that an applicant may seek approval of a plan of unification as “ in 
the public interest ” without presenting any terms or conditions or proposing any 
consideration for the proposed acquisition. See Application of Baltimore & Ohio 
Ry., Finance Docket No. 7450; Application of Chesapeake & Ohio Ry., Finance 
Docket No. 7460; Application of Wabash Ry., Finance Docket No. 7685; Applica- 
tion of Delaware & H. Co., Finance Docket No. 7835; cf. Johnson, supra note 123, 
at 367. The questions of whether such applications are proper under the statute, 
and whether the Commission may separately approve a unification as in the public 
interest without at the same time prescribing terms, conditions and consideration, 
are outside the scope of this paper. 
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“terms and conditions’; although it may be argued that what 
is here referred to are the regulations to be promulgated by the 
Commission as to the form of, and procedure under, applica- 
tions for the approval of unifications not amounting to consoli- 
dation.** Such rules and regulations have been promulgated,’ 
and may be referred to this phrase of the statute for their author- 
ity, although the Commission would appear to have ample power 
to make such regulations under its general rule making power. 

Second, as to “terms and conditions.” Does this refer merely 
to the terms and conditions of the proposed acquisition of con- 
trol, or does it allow the Commission to impose, sua sponte or at 
the request of intervening interests, continuing conditions regu- 
lating the conduct of the applicant and of the controlled carrier 
after the acquisition is approved? The former interpretation has 
much to commend it, and would seem to be the sounder one, but 
the Commission has adopted the latter view,’* although taking the 
position that it may impose conditions only to protect the public 
interest as distinguished from the private interests of interven- 
ers.’** The jurisdiction thus assumed by the Commission obvi- 
ously includes the narrower function of determining the justness 
and reasonableness of particular terms and conditions proposed 
by the applicant. Even under its broad view of the law, however, 
the Commission obviously has no jurisdiction to impose conditions 
on anyone other than the applicant or the carrier to be controlled, 
even though such third person or corporation has become, by in- 
tervention, a party to the proceeding.*® 

The conditions imposed by the Commission upon approvals of 
unifications have been of several different types. The more im- 
portant have been (a) conditions designed to insure the mainte- 
nance of existing channels of trade, the preservation of open 
routes and through rates, and the preservation of the neutrality 
of the controlled line; *** (b) conditions designed to preserve com- 





161 Jt is somewhat difficult to see, however, why the Commission should have to 
find such rules and regulations to be “ just and reasonable in the premises ” in each 
particular case. -162 See Order of Division 4 of July 22, 1924. 

163 Lease of Pan Handle by Pa. R. R., 72 I. C. C. 128 (1922) (vigorous dissent 
by Daniels and Campbell, CC.). 

164 Acquisition of Wisconsin & No. R. R., 70 I. C. C. 31, 34 (1921). 

165 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923). 

166 See cases cited in note 136, supra. 
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petition; **’ (c) conditions designed to insure conformity to the 
final consolidation plan of the Commission and the termination 
of control inconsistent therewith; *°** (d) conditions designed to 
prevent a lessee which acquires stock control of its lessor road 
from parting with such control without authority from the Com- 
mission; **° (e) conditions making the authority granted subject 
to possible action to be taken by the Commission in another pend- 
ing and related proceeding; **° (f) conditions relating to short and 
weak lines; ** (g) conditions requiring the construction of con- 
nections or extensions; *’” and (h) conditions requiring railroads 
other than the applicant to be given an opportunity to share in 
control of the carrier to be acquired.*”* 

A conditional approval of an application must, of course, be ac- 
cepted by the applicant.’* It is now the practice of the Commis- 





167 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923); see also 
Control by Illinois Term. Co., 138 I. C. C. 487, 498 (1928); Control of Chicago 
Heights Term. Transfer Ry., 124 I. C. C. 753 (1927). 

168 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923). In several 
cases, however, no such conditions have been inserted. Control of Big Four by 
N. Y. Cent., 72 I. C. C. 96 (1922); Clinchfield Ry. Lease, go I. C. C. 113 (1924); 
Acquisition of Denver & R. G. W. Common Stock, go I. C. C. 161 (1924); cf. note 
I19Q, supra. 

169 Lease of Pan Handle by Pa. R. R., 72 I. C. C. 128 (1922); Control of 
Central Pac. by Southern Pac., 76 I. C. C. 508 (1923). There are scores of later 
~ cases of this type. 

170 Control of International-Great Northern R. R., by N. O. T. & M. Ry., 90 
I. C. C. 262 (1924). 171 See discussion under Part VIII, infra pp. 234-39. 

172 Clinchfield Ry. Lease, 90 I. C. C. 113 (1924); cf. Construction and Opera- 
tion by Louisville & N. R. R., 124 I. C. C. 581, 597 (1927). The Commission refused 
to attach such a condition in Control of Cisco & N. E. Ry., 117 I. C. C. 447 (1926). 

178 Control of Central Cal. Traction Co., 131 I. C. C. 125 (1927). The Com- 
mission refused to attach such a condition in Control of Chicago Heights Term. 
Transfer R. R., 124 I. C. C. 753 (1927) ; Control of Muskegon Ry. & Nav. Co., 131 
I. C. C. 165 (1927) ; Acquisition by Western Md. Ry., 131 I. C. C. 599 (1927), aff'd, 
138 I. C. C. 461 (1928) ; Acquisition by Wabash Ry., 154 I. C. C. 155 (1929). With 
the Commission’s action in Control of Central Cal. Traction Co., supra, may be 
compared certain conditions which it has imposed in proceedings under par. (18) 
of § x for authority to construct new lines, where it has conditioned the granting of 
a certificate of public convenience and necessity upon the sale or optioning of the 
new line when built to a connecting trunk line. The leading case is Construction of 
Line by Jefferson S. W., 86 I. C. C. 796 (1924). See also Construction by West 
Pittston-Exeter R. R., 111 I. C. C. 626 (1926); Construction by Rio Grande, M. & 
No. Ry., 117 I. C. C. 19 (1926); Acquisition and Construction by Twin Branch 
R. R., 117 I. C. C. 165 (1926); Acquisition and Operation by Trans-Florida Cent. 
R. R., 124 I. C. C. 366 (1927). 

174 Tf the applicant indicates that it will accept certain conditions only, and the 
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sion to include in its order a provision that the exercise of any of 
the rights granted by the order shall be deemed to be conclusive 
evidence of acceptance of the conditions in the order and of an 
agreement to abide by such conditions.**° 

Third, as to “ consideration.” The jurisdiction of the Commis- 
sion to pass upon the justness and reasonableness of the consid- 
eration for a proposed acquisition of control has two possible . 
aspects: (a) the narrow aspect of determining whether the con- 
sideration proposed to be paid is so high as to waste the assets 
or impair the credit of the applicant “ thus jeopardizing its ability 
to perform its public functions ”; **° and (b) the broad aspect of 
deciding whether such consideration is “ just and reasonable ” as 
to all parties concerned, including minority interests. The Com- 
mission clearly has the narrower jurisdiction.** It, in fact, exer- 
cises the broader jurisdiction as well. The question of whether 
it is justified in doing so is discussed later,’** in dealing with the 
question of minority interests. Here only the narrower aspect of 
the Commission’s jurisdiction will be considered. 

In the case of control by lease, it is the rental that must be “ just 
and reasonable.” In a leading case,’*® the Commission approved 
a consideration somewhat in excess of an amount based on the 
value of the property “for rate-making purposes.” **° If, how- 





Commission believes that others should be imposed, the application will be denied. 
Control of Dayton-Goose Creek Ry. by N. O., T. & M. Ry., 82 I. C. C. 27 (1923). 
The contrary decision in Lease of Pan Handle by Pa. R. R., 72 I. C. C. 128 (1922) 
(Eastman, C., dissenting), would appear to be overruled. 

175 See, e.g., Clinchfield Ry. Lease, 90 I. C. C. 113, 139 (1924); Control of Ala- 
bama & V. Ry., 111 I. C. C. 161, 182 (1926). 

176 See Control of Big Four by N. Y. Cent., 72 I. C. C. 96, 97 (1922). 

177 [bid. 178 See Part VII, infra pp. 230-34. 

179 Chicago Junction Case, 72 I. C. C. 661 (1922). In that case, the Commis- 
sion, while approving the application of the New York Central for authority to lease 
the Chicago Junction Railway, thus impliedly approving the rental, included in its 
order a condition providing that nothing in the report or order “shall .. . be 
construed as a finding that the annual rental to be paid . . . for the lease of the 
Junction properties is just and reasonable.” The question of whether this amounted 
to a refusal to make an essential finding and so invalidated the order was not raised 
in the Chicago Junction Case, 264 U. S. 258 (1924), either in the briefs of the 
protestants or in the opinion of the Supreme Court. Very recently the Commission 
has amended its order by striking out the language quoted above. Chicago Junction 
Case, 150 I. C. C. 32 (1928). 

180 See also Control of Alabama & V. Ry., 111 I. C. C. 161 (1926), and dis- 
senting opinion of Eastman, C. 





228 HARVARD LAW REVIEW 


ever, a rental involves too great fixed charges upon the lessee, it 
will not be approved.** 

In the case of control by stock ownership, the consideration is 
the price paid for the stock. Where that stock has no market 
value, recourse must be had to its asset value and earning power. 
The Commission has shown a tendency to consider chiefly the 
former factor, and very largely to disregard expected future earn- 
ings.*** In a leading case,’** the applicant proposed to pay over 
twice the book value of the carrier’s stock. The application was 
denied, in part on the ground that the price to be paid was not 
just and reasonable.*** However, where the price to be paid for 
the stock is less than its book value,*** less than its asset value as 
shown by an appraisal on the basis of cost of reproduction new,*** 
or less than its underlying valuation reports plus additions and 
betterments to date less outstanding bonds,**’ the consideration 
has been held to be fair.*** 





181 Lease of Lehigh & New Eng. R. R., 124 I. C. C. 81 (1927); Control of 
Buffalo, R. & P. Ry., 131 I. C. C. 750, 753 (1927); Proposed Acquisition by Sea- 
board Air Line, 138 I. C. C. 665 (1928) ; cf. Acquisition by Seaboard Air Line, 131 
I. C. C. 733 (1927) (a decision difficult to justify on this principle) ; Lease of Louis- 
ville, H. & St. L. Ry., 150 I. C. C. 471, 479 (1929) (“ No lessee would be justified in 
paying the full earnings of the property as rental ”) ; see also Control of Mt. Carmel 
R. R., 150 I. C. C. 169 (1928). 

182 But see Control of Sewell Valley R. R., 124 I. C. C. 195, 202 (1927); see 
also Control of Pecos Valley So. Ry., 124 I. C. C. 748 (1927). 

183 Control of Dayton-Goose Creek Ry. by N. O. T. & M. Ry., 72 I. C. C. 377 
(1922), aff'd on rehearing, 82 I. C. C. 27 (1923). 

184 A more important basis for the denial of the application was probably that 
existing channels of trade would be disrupted and traffic diverted from competing 
carriers. In the remarkable case of Control of Sewell Valley R. R., 138 I. C. C. 85 
(1928), the Commission approved an acquisition of stock at an admittedly exor- 
bitant price, involving undue private profits, but forbade the acquiring carrier to 
include the excess over a prescribed amount in its investment account. A more vain 
procedure can hardly be imagined, and the decision seems entirely unsupportable. 

185 Control of International-Great Northern R. R. by N. O. T. & M. Ry., 90 
I. C. C. 262 (1924) (carrier not earning its fixed charges; book value of stock 
$6,971,997.73; price to be paid for stock, $2,325,000). 

186 Control of Ironton R. R. by Lehigh Valley R. R., 82 I. C. C. 665 (1923), 
go I. C. C. 299 (1924); Control of Charlotte Harbor & No. by Seaboard Air Line, 
105 I. C. C. 249 (1925); Control of Island Creek R. R., 105 I. C. C. 804 (1926) 
(Eastman, C., dissenting). 

187 Control of Texas City Term. Ry., 111 I. C. C. 729 (1926). 

188 See also Construction of Lines in Eastern Oregon, 111 I. C. C. 3, 44, 45 
(1926) (purchase of newly constructed lines). 
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Where the stock to be acquired has a market value, the Com- 
mission has relied principally on such value in determining the 
reasonableness of the consideration to be paid. Im a leading 
case,'** the applicant Missouri Pacific had purchased twenty-five 
per cent of the outstanding stock of the New Orleans, Texas & 
Mexico for $120 a share, and had secured an option to purchase 
an additional twenty-six per cent at the same figure. The market 
price of the stock *®° was $109 per share, its book value approxi- 
mately $150 per share. The stock was being procured for the 
applicant from certain bankers, who had paid the stockholders of 
the New Orleans, Texas & Mexico $114 ashare. Asa part of the 
deal, the New Orleans, Texas & Mexico was to be allowed to de- 
clare an extra dividend of sixteen and one-half per cent before 
its shares were transferred to the Missouri Pacific. The Com- 
mission, over the strenuous dissent of Commissioners Eastman, 
McManamy and Campbell, approved the application. Although 
severely criticizing the bankers for taking so large a profit,’** the 
majority declared it had no jurisdiction to prevent them from 
doing so, and held that the stock was worth $120 per share to 


the applicant. 

_ The Commission recognizes that a large block of stock carry- 
ing control of a carrier normally sells at something above the mar- 
ket,*®* especially when control is closely held,’** and will allow as 
fair a consideration substantially above the market price in such 


a case.’** 


Closely related to the question of consideration is that of the 
financial ability of the carrier to carry out the proposed acquisi- 
tion. A purchase may be improvident as well because of the 





189 Control of Gulf Coast Lines by Mo. Pac. R. R., 94 I. C. C. 191 (1924). 

199 On the day of the final argument on the application. See ibid. at 203. 

191 Financial manipulation and private profits in connection with unifications 
have recently been criticized by the Commission in Control of Erie R. R. and 
P. M. Ry., 138 I. C. C. 517, 532 (1928); cf. s. c., 150 I. C. C. 751, 754, 755 (1929). 

192 Unification of Southwestern Lines, 124 I. C. C. 401, 431, 432 (1927). 

193 Control of Ann Arbor R. R. by Wabash Ry., ros I. C. C. 43 (1925) (market 
price $58 for Ann Arbor preferred and $32.50 for common; price to be paid $70 and 
$40, respectively). 

194 Control of Gulf Coast Lines by Missouri Pac., 94 I. C. C. 191 (1924) ; Con- 
trol of Ann Arbor R. R. by Wabash Ry., 1o5 I. C. C. 43 (1925). The Commission 
appears to be less lenient, however, when the purchase is from interests controlling 
the applicant. See Unifications of Southwestern Lines, 124 I. C. C. 401, 432 (1927). 
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inadvisability of making it at all, in view of the method of financ- 
ing that would be necessary, as because of the price to be paid. 
The Commission has recognized this, and in at least one case 
based its denial of an application in part upon the ground that 
the applicant did not have the requisite financial strength to 
carry out a proposed purchase of stock.**° 


VII 


TREATMENT OF MINORITY INTERESTS 


One of the most pressing questions which has occupied the 
attention of the Commission in passing on proposed unifications 
of major carriers has been the treatment of minority interests. 
At least two of the major unification plans submitted to the Com- 
mission have been rejected in part on the ground that minorities 
were unfairly treated,’® either in the matter of financial terms or 
voting power. 

The Commission has displayed some doubt as to the source 
of the jurisdiction which it has assumed to exercise over this 
matter.’*’ There has been a tendency in some cases to refer the 
jurisdiction to the standard of “ public interest ” laid down by the 
statute, on the theory that unless a unification is fair to minority 
stockholders, it is not in the public interest.*°* There has also 
been a tendency to rely upon the provision giving the Commis- 
sion jurisdiction over the justness and reasonableness of the terms 
and conditions of the proposed unification.*” 

The latter ground of jurisdiction seems the sounder one. The 
“ public interest ” referred to in the statute would appear to relate 
to the general public interest with regard to the new alignment of 
carriers proposed, rather than to the property rights of individual 
stockholders. The question is whether the proposed unification 





195 Ibid. at 437, 438. 

196 Nickel Plate Unification, ros I. C. C. 425 (1926); Unification of South- 
western Lines, 124 I. C. C. 401 (1927). 

197 The Commission refused to pass upon the question of its jurisdiction in 
Lease of Pan Handle by Pa. R. R., 72 I. C. C. 96 (1922). 

198 See Nickel Plate Unification, 105 I. C. C. 425, 444 (1926). 

199 See Unification of Southwestern Lines, 124 I. C. C. 401, 434 (1927); see 
also Cleveland, C., C. & St. L. Ry. v. Jackson, 22 F.(2d) 509, 511 (C. C. A. 6th, 
1927). 
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is in the public interest “ from a transportation standpoint.” 7° 
The question whether the terms and conditions proposed are just 
and reasonable, however, would seem to include the treatment of 
minority interests, and the jurisdiction can be supported on this 
theory.” 

Whatever the basis of the jurisdiction, the Commission has 
taken the attitude that it is negative merely. If it appears that 
minorities are being treated unfairly, approval of a proposed uni- 
fication will be denied, and the Commission will not attempt to 
determine what would constitute fair treatment.” While this 
view has been vigorously criticized,*”* it seems sound from a prac- 
tical standpoint. The Commission cannot undertake to arbitrate 
or adjudicate the details of private disputes between majority and 
minority stockholders of interstate carriers. Such jurisdiction as 
it has may as a practical matter be exercised only by way of veto. 

The requirements of fairness to minority interests enforced by 
the Commission are rather nebulous. Where two carriers have 
dealt at arms’ length, the proposed terms apparently will be re- 
garded as presumptively fair.*°* Where, however, the terms of 
the proposed unification have been determined by the carrier 
which seeks to acquire control, without real negotiation, as a re- 
sult of de facto control already existing, such terms will be closely 
scrutinized, and slight evidence of unfairness will be sufficient to 
prevent approval.”*° The Commission has attached considerable 
importance to matters of corporate procedure and intercorporate 
relationships. The existence of interlocking directorates, the fact 
that directors’ meetings were perfunctory, attempts to suppress 





200 See Nickel Plate Unification, 105 I. C. C. 425, 440 (1926). 

201 But see Swaine, supra note 10, at 59-60, arguing that the jurisdiction cannot 
be supported on any ground. 

202 See Nickel Plate Unification, ros I. C. C. 425 (1926); Unification of South- 
western Lines, 124 I. C. C. gor (1927). 

203 See Lewis, C., dissenting, in Nickel Plate Unification, 105 I. C. C. 425, 451 
(1926), and in Unification of Southwestern Lines, 124 I. C. C. 401, 444 (1927); cf. 
Moore, supra note 19; Swaine, supra note 10, at 61. 

204 Control of Big Four by N. Y. Cent., 72 I. C. C. 96 (1922); see also Pro- 
posed Control of Sacramento No. R. R., 99 I. C. C. 382 (1925). 

205 The leading case is Nickel Plate Unification, 105 I. C. C. 425 (1926); see 
also Consolidation of Detroit, T. & I. and D. & I. R. R., 124 I. C. C. 145, 157 
(1927); Unification of Southwestern Lines, 124 I. C. C. 401 (1927); Control of 
Erie R. R. and P. M. Ry., 138 I. C. C. 517 (1928). 
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minorities, absence of independent negotiations — all these have 
been regarded with suspicion and disfavor.” On the other hand, 
corporate independence, detailed study and consideration on the 
basis of carefully prepared data and independent advice, and the 
securing of advantageous modifications of the proposed terms 
have been regarded favorably.” 

The fact that the carrier proposes to hold open an offer to take 
in the minority on the same terms as the majority °° has been 
favorably commented upon, as has a provision for the purchase 
of minority interests at a price to be determined by bona fide 
arbitration.*” 

One matter which has been regarded with peculiar disfavor by 
the Commission has been the attempt to built up and perpetuate 
minority control — control of a large property through a small 
investment. In a leading case,”° the scheme condemned involved 
the use of non-voting stock, a non-carrier holding company and a 
voting trust, permitting continued control by a small group on the 
basis of a comparatively small investment. In another case,” 
the plan ‘contemplated the control of carrier A by carrier B 
through the ownership of a bare majority of its stock, and control 
of carrier B by a much smaller carrier C in a similar manner, so 
that the majority stockholders of carrier C, with only a small in- 
vestment, would have controlled all three properties. This atti- 
tude of the Commission is consistent with its recent refusal to 
permit the creation of non-voting preferred stock.” 

The exercise by the Commission of jurisdiction over the treat- 
ment of minority interests in unifications raises puzzling problems. 





206 See Nickel Plate Unification, 105 I. C. C. 425, 440, 441, 445, 446, 448 (1926) 
(relative to Chesapeake & Ohio and Hocking Valley). 

207 See ibid. at 442 (relative to Erie and Pere Marquette). 

208 See Control of Cisco & N. E. Ry., 117 I. C. C. 447 (1926); see also Con- 
solidation of Detroit, T. & I. and D. & I. R. R., 124 I. C. C. 145, 157, 158 (1927). 
In Acquisition by Central R. R. of N. J., 145 I. C. C. 279 (1928), the Commission 
required as a condition of approval that the applicant offer to purchase all the 
minority stock of the controlled carrier at the same price it paid for the majority 
stock. 

209 New York Cent. Unification, 150 I. C. C. 278, 320 (1929). 

210 Nickel Plate Unification, 105 I. C. C. 425 (1926). 

211 Unification of Southwestern Lines, 124 I. C. C. 401 (1927). 

212 See Stock of Pittsburg & W. Va. Ry., 105 I. C. C. 552 (1926). But see 
Unification and Securities of Grand Trunk Western R. R., supra note 21, and the 
dissent by Eastman, C., in that case. 
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The most important, perhaps, is whether the jurisdiction of the 
Commission with respect to minority interests is exclusive. This 
involves two subsidiary questions: (a) whether, prior to the mak- 
ing of an application to the Commission for the approval of a pro- 
posed unification, or while such an application is pending, minor- 
ity interests who believe themselves to have been unfairly treated 
may proceed in court, as they could under ordinary circumstances, 
to enjoin or set aside the unification; and (b) whether, after ap- 
proval of the unification plan by the Commission, an injunction 
suit or action for damages can be maintained. Insofar as the first 
of these situations has come before the courts, they have upheld 
the exclusive jurisdiction of the Commission.*** Thus, it has been 
held that a minority stockholder has no right to an injunction to 
prevent the execution of an allegedly unfair lease while the ques- 
tion of the approval of that lease is pending before the Commis- 
sion.*** The theory of these decisions appears to be that since 
Congress has given the Commission extended authority over uni- 
fications of carriers, it has, at least in the first instance, ousted 
the courts of jurisdiction even as to the private rights of stock- 
holders. The second question, whether action by the Commission 
bars all right of minority interests to proceed by court action 
other than a suit to set aside the Commission’s order, has not been 
judicially determined. It has been suggested that such is the 
case.**° It would seem somewhat questionable, however, whether 
the rather general provisions of section 5 of the Interstate Com- 
merce Act can properly be regarded as taking away all rights of 
minority stockholders to effective redress in court for alleged 
unfair treatment.” While it is possible that the fact that the 
Commission had approved a unification might be regarded as suffi- 





2138 See General Investment Co. v. New York Cent. R. R., N. D. Ohio, Eq. 
No. 1180, decided Oct. 24, 1924 (unreported); New York Cent. Securities Co. v. 
Cleveland, C., C. & St. L. Ry., N. D. Ohio, Eq. No. 1163, decided Oct. 24, 1924 
(unreported) ; Cleveland, C., C. & St. L. Ry. v. Jackson, 22 F.(2d) 509 (C. C. A. 6th, 
1927). 

214 Cleveland, C., C. & St. L. Ry. v. Jackson, supra note 213; cf. New York 
Cent. Unification, 150 I. C. C. 278, 289 (1929). 

215 Cleveland, C., C. & St. L. Ry. v. Jackson, supra note 213, at 511. 

216 The possibility of court review in proceedings to set aside the Commission’s 
order can hardly be regarded as allaying this doubt, since the scope of such 
review is very narrow. See Part X, infra pp. 244-49. 
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cient ground for refusing equitable relief, the right to damages for 
any wrong suffered would at least seem to remain. 

The whole matter is pregnant with constitutional doubt. It is 
by no means clear that it would be due process of law to deprive 
minority stockholders of all judicial remedy and place them wholly 
at the mercy of an administrative tribunal. Moreover, questions 
as to the propriety of so doing, in view of the principle of the sepa- 
ration of powers, might well arise. A discussion of these constitu- 
tional questions is not within the scope of this paper. It is here 
possible only to point them out, and to refer to the well-established 
rule that a statute will be so construed as to avoid possible con- 
stitutional doubts.” 


VIII 
SHORT AND WEAK LINES 


One of the aims of the Transportation Act was to bring about 
consolidations of carriers which would preserve, by merging them 
into larger systems, such of the existing short and weak lines as 
ought to continue in existence in order that the public might be 


properly served.”* There are numerous such lines, which are un- 
able to maintain themselves alone and which can continue to op- 
erate, if at all, only as parts of larger systems. Most of them are 
less than 200 miles in length,”*® although some are carriers of sub- 
stantial magnitude.**” At present they keep going by skimping on 


217 United States v. Delaware & H. Co., 213 U. S. 366, 408 (1909); United 
States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916); Baender v. Barnett, 255 U. S. 
224, 226 (1921); Mathew Addy Co. v. United States, 264 U. S. 239, 251 (1924); 
Llewellyn v. Frick, 268 U. S. 238, 251 (1925). 

218 See New York Cent. Unification, 150 I. C. C. 278, 321 (1929); see also 
Fess, The Proposed Railroad Consolidation Act of 1929 (1929) 13 Proc. Acap. Pot. 
Scr. 441, 443. Compare the statement by Senator Cummins in 1925 quoted in 
Robinson, The Relation of the Short Lines to Railroad Consolidation, 13 id. 
at 416, 419. 

219 In 1927, there were 265 Class II steam railroads, all but one of which were 
less than 200 miles in length, and 334 Class III steam railroads, all of which were 
less than too miles in length. See Statistics of RAILWAYS IN THE UNITED STATES 
(1927) xxii, 170-89. These roads operated an aggregate of 20,876.81 miles of line. 

220 For example, the Minneapolis & St. Louis Ry., 1,627.80 miles in length; the 
Kansas City, Mexico & Orient Ry., 737.95 miles in length (including its Texas sub- 
sidiary), and the Missouri & North Arkansas Ry., 364.57 miles in length. See 
StaTisTics OF RAILWAYs IN THE UNITED STATES 239, 240. It has been estimated 
that short or weak lines own and operate a minimum of approximately 50,000 miles 
of railroad. See Robinson, supra note 218. 
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maintenance of way and equipment, by loans from the Commis- 
sion under paragraphs (11) and (12) of section 15a *** and by in- 
creased divisions granted under paragraph (6) of section 12.?” 
Most of them are unable to pay their fixed charges, many of them 
are in receivership, and few or none of them pay or are ever likely 
to pay dividends. Many of these roads serve no useful eco- 
nomic purpose, since the expense of keeping them going greatly 
exceeds any benefit to the public resulting from their continued 
operation.”** Some, however, and they are by no means few in 
number, serve large portions of the public, so that cessation of 
operation would prove disastrous to the communities along their 
lines. It is the existence of these lines, which ought not to be 
abandoned, but which cannot exist alone, much less render effec- 
tive service, that gives rise to the “ short line problem.” 7% 

The Interstate Commerce Act does not give the Commission 
any direct jurisdiction over the inclusion of short and weak lines 
in proposed unifications. Nevertheless, relying in part upon the 
provisions of paragraph (2) of section 5 relating to the public in- 
terest and in part on the power given by that paragraph to impose 
terms and conditions, the Commission has undertaken to exercise 
an indirect jurisdiction in the premises. The theory of this juris- 
diction appears to be that a unification which does not make ap- 
propriate provision for weak lines in the territory affected by it 
is not in the public interest, and will be approved, if at all, only 
upon condition that such provision be made. In the first case 
where the question has been squarely raised, Division 4 of the 
Commission expressed doubt as to whether it had jurisdiction, on 
an application under paragraph (2) of section 5, to impose a con- 











221 See, e.g., Loan to Missouri & No. Ark. Ry., 124 I. C. C. 451 (1927). 

222 See New England Divisions Case, 261 U. S. 184 (1923), where it was held 
that a weak line might properly be given increased divisions of joint rates simply 
on the ground that it was a weak line. 

223 See testimony of L. F. Loree in Unification of Southwestern Lines, Finance 
Docket Nos. 5679, 5680, Official Stenographer’s Minutes 70, 71, 98, to the effect that 
“there are about 30,000 miles of railroad in the United States that cannot be eco- 
nomically continued as transportation agencies” and should be abandoned. See 
also Swaine, supra note 10, at 57. 

224 Cf. Robinson, supra note 218, at 417: “.. . the term ‘short line’ means a 
railroad that is ‘short in mileage or short in revenue or short in both.’” It would 
be more accurate to describe the problem as the “ weak line problem.” On the gen- 
eral subject, see Swaine, supra note 10, at 56-57. 
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dition of approval requiring the applicant to take over a connect- 
ing short line.**° In two later cases where the short line problem 
has been discussed, it was not necessary to pass upon the point, 
since the applications were denied on other grounds.” Very re- 
cently, however, the full Commission has held that it may prop- 
erly impose, and ordinarily will impose,”*’ a condition upon the 
granting of authority for a proposed unification that the applicant 
take over connecting short lines specified by the Commission at 
prices to be agreed upon, or, in the absence of agreement, at prices 
to be fixed by arbitration.” 

Assuming, with the Commission, that some sort of jurisdiction 
to deal with the problem of weak lines exists under paragraph (2) 
of section 5, two questions arise: (a) what weak lines should be 
required to be included in a proposed unification; and (b) upon 
what terms are such lines to be included. 

The Commission has stated that a carrier which applies for ap- 
proval of a proposed unification must make “ reasonable provision 
in its plan for the possible incorporation of every connecting short 
line now in operation in the territory covered or to be covered by 
the proposed grouping ” and that no such line may be left out 
of the plan “ unless by affirmative testimony the abandonment of 
operation of such line or its omission from the plan has been justi- 
fied.” *°° The rule thus laid down involves two distinct elements. 
First, only connecting short lines need be considered; so that 
short lines lying in the general territory of a proposed unification, 
but not connecting with any of the lines to be unified, may be 
disregarded.**° This is consistent with the opposition of the Com- 








225 Control of Gulf & S. I. Ry., 99 I. C. C. 169, 173 (1925). See, however, 
the very peculiar condition which was imposed, requiring the applicant to operate 
the road of the short line in question if that line should not earn operating expenses. 

226 See Nickel Plate Unification, 105 I. C. C. 425 (1926); Unification of South- 
western Lines, 124 I. C. C. 401 (1927). 

227 But not invariably, even though the short line be connecting with and logi- 
cally to be allocated to the applicant trunk line. See Control of Cincinnati, I. & W. 
R. R., 124 I. C. C. 476, 480 (1927). 

228 New York Cent. Unification, 150 I. C. C. 278 (1929). 

229 Meyer, C., in Nickel Plate Unification, 105 I. C. C. 425, 448 (1926), quoted 
with approval as the opinion of the Commission in Control of Erie R. R. and 
P. M. Ry., 138 I. C. C. §17, 535 (1928). 

230 The only known instance of an intervention of a non-connecting short line 
is that of the Waco, Beaumont, Trinity & Sabine in the recent case of Unification 
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mission to the bringing together of non-connecting lines.”** Sec- 
ond, no provision need be made for a connecting short line, (a) if 
its abandonment is proved to be proper, or (b) if “its omission 
from the plan has been justified.” The first requirement would 
undoubtedly be satisfied by evidence sufficient to justify abandon- 
ment in a proceeding under paragraph (18) of section 1. The 
second requirement is less definitely stated; but the opinion may 
be ventured that this requirement would be satisfied by proof that 
the short line in question could not efficiently be operated as a 
part of the unification, that it naturally belonged with some other 
trunk line, or possibly that control thereof could not be acquired 
on reasonable terms. The mere fact that operation of the line 
would not be profitable probably would not be considered a suffi- 
cient reason for its omission from the plan. 

The Commission has recently taken the position that it will 
not, at least in the absence of special circumstances, require the 
inclusion in a unification of short lines which do not intervene in 
the unification proceeding.*** This seems entirely sound, except 
perhaps where there has been an intervention by some public 
body representing the territory which the short line serves. If 
both the short line itself and the public served by it do not care 
to intervene, there would seem to be no good reason for giving 
that line further consideration. This would impose a heavy bur- 
den on applicants and on the public generally merely to aid the 
slothful. 

When it has been determined what connecting short lines must 
be taken into a unification, the question comes up as to the terms 
of inclusion. With respect to this aspect of the matter, two points 
should be noted. 

First, the section 19a valuation of a short line (that is, its 
“value for rate-making purposes ”) is not a proper measure of 
the consideration in the vast majority of cases. Most of the short 
lines are almost if not quite insolvent. Neither the present cost 





of Southwestern Lines, 124 I. C. C. 401 (1927). The Commission did not deal 
with this intervener’s claim to be taken into the proposed unification. Cf. Con- 
struction of Line by Waco, B. T. & S. Ry., 124 I. C. C. 769 (1927). 

231 See note 132, supra. 

232 New York Cent. Unification, 150 I. C. C. 278, 295 (1929). But see Control 
of Erie R. R. and P. M. Ry., 138 I. C. C. 517, 535-37 (1928); McManamy, C., 
dissenting, in New York Cent. Unification, supra, at 328, 
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of reproducing nor the original cost of building their properties, 
whether with or without deduction for depreciation, has any bear- 
ing on their commercial value. The Commission may be willing to 
accord to such a line a large “ rate-base,” but it has next to no real 
value. The bald fact is that many of the existing short lines 
should never have been built at all; but, having been built, it may 
be necessary to keep some of them going because substantial por- 
tions of the public have grown dependent upon them. But this 
is no reason for allowing their owners more than the exchange 
values of the properties. Any other rule would be unfair to the 
great body of the public which ultimately has to pay for the oper- 
ating and fixed charges of such lines when acquired by trunk car- 
riers.*** The Commission has indicated its agreement with these 
views. While, in the first short line case which it decided, it 
merely stated that the terms of acquisition must be “ reason- 
able,” *** it has recently held that the basis for taking over short 
lines is their ‘“ commercial value.” **° In many instances this 
will be simply the value of the line as scrap, since a line having 
no earnings and no prospect of ever having any, as is the case 
with numerous short lines, clearly has no commercial value over 
what it will sell for as junk; unless, of course, it may have a 
special strategic value as a feeder to the trunk line which takes 
it over. 

Second, any payment by a trunk carrier in respect of the ac- 
quisition of a non-profitable short line required to be included in 
a unification should, in most cases at least, be in stock of the trunk 
line, preferably common stock. It would be highly improvident 
to pay out cash or create fixed charges (or even commitments for 
preferred dividends) to acquire the almost worthless properties of 
many of the existing short and weak lines. This question has not 
yet been dealt with by the Commission, but it is probable that it 





233 Cf. Colorado v. United States, 271 U.S. 153 (1926). The Commission itself 
distinguished between “ value for rate-making purposes” and true value in the 
recent case of Reorganization and Control of Atlanta, B. & A., Finance Docket No. 
5454, decided Oct. 9, 1929 (not yet reported). 

234 See Nickel Plate Unification, 105 I. C. C. 425, 448 (1926). 

235 New York Cent. Unification, 150 I. C. C. 278, 322 (1929) ; see also Ss. C., 154 
I. C. C. 489 (1929), providing for the determination by arbitration of the amount 
to be paid for the short lines to be taken over. As to the meaning of the term 
“ commercial value,” see Davis, supra note 39, at 357. 
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would look with favor upon a plan for acquiring short lines for 
stock instead of for cash or bonds.’*® 

While there is substantial reason for the interest which the 
Commission has displayed in having short lines included in uni- 
fications so far as possible, or rather in using proposed unifications 
as a lever for getting short lines taken into major systems, it has 
had certain unfortunate effects. Chief among these is the fact 
that the Commission’s attitude has moved many owners and se- 
curity holders of short and weak lines to attempts to get their 
lines taken over on extravagant terms, and has led to extensive 
speculation in short line securities. From the standpoint of the 
public interest the short line owners have no particular claim to 
consideration.**’ If there is any justification for keeping weak 
lines alive, it is in order that the public may be served, not in 
order that improvident investors may be made whole, or that spec- 
ulators in securities may reap a profit. 


IX 


EFFECT OF APPROVAL OF UNIFICATIONS 


Under paragraph (8) of section 5 of the Interstate Commerce 
Act, the carriers affected by any order made under any of the 
preceding paragraphs of that section (including, of course, any 
order under paragraph (2) approving a unification) are relieved 
from the operation of the federal anti-trust laws *** and “ of all 
other restraints or prohibitions by law, state or federal, insofar as 
may be necessary to enable them to do anything authorized or 
required ” by such order. The effect of an order of the Commis- 
sion under paragraph (2) of section 5 is thus broad and sweeping, 
both as to federal and state laws. The important question, so far 
as federal laws are concerned, is the effect of approval of a unifi- 
cation in relieving from the Sherman and Clayton Acts, since 
there are no “other restraints or prohibitions ” of importance. 
So far as relief from state laws is concerned, distinctions must 
be taken as between: (a) state police regulations, (b) state limi- 





236 Cf. Bonds of St. Louis-San Francisco Ry., 150 I. C. C. 138 (1929). 

237 See Daniels, supra note 36, at 437; see also the remarks of Senator Cummins 
in 1925, quoted in Robinson, supra note 218, at 421. 

238 As defined in § 1 of the Clayton Act, supra note 2. 
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tations on the corporate powers of carriers, and (c) state regula- 
tions of corporate procedure. 

First, as to the federal anti-trust laws. The relief of paragraph 
(8) of section 5 operates by way of absolution as well as by way 
of indulgence. In the leading case, a combination of two carriers 
had been declared unlawful under the Sherman Act as a combina- 
tion in restraint of trade, and its dissolution had been ordered by 
the Supreme Court.”*® Thereafter, the Commission approved the 
control which had been condemned as unlawful,”*° and its order 
was upheld as effective to make dissolution of the combination, as 
provided for by the mandate from the Supreme Court, unneces- 
sary.*** Similar action has been taken by the Commission in at 
least one other case.*** There can, of course, be no substantial 
doubt as to the constitutional propriety of thus giving the Com- 
mission a dispensing power over the operation of the anti-trust 
laws as applied to carriers. 

Second, as to state prohibitory laws or police regulations not 
amounting to limitations on corporate power. These may be state 
anti-trust laws, statutes forbidding the consolidation of parallel 
and competing lines, and, especially, state public service com- 
mission laws. The provisions of paragraph (8) of section 5 
clearly apply to relieve from the operation of all such state laws, 
and the only question is that of constitutionality. As to this, 
there can hardly be serious doubt. The power of the Federal 
Government to regulate interstate commerce and the carriers en- 
gaged therein is plenary.*** Supervision of the extension and con- 





239 United States v. Southern Pac. Co., 259 U. S. 214 (1922); see Hines, supra 
note 9g, at 331. 

240 Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923). 

241 United States v. Southern Pac. Co., 290 Fed. 443 (D. Utah 1923). The 
United States did not appeal. See the comments on this litigation in Blair, Processes 
and Results of Railroad Unification (1929) 13 Proc. Acap. Pot. Sct. 339, 342-44. 

242 In Control of Delaware, S. & S. R. R. by Lehigh Valley, 86 I. C. C. 567 
(1924), the Commission approved a combination held to violate the Sherman Act 
in United States v. Lehigh Valley R. R., 254 U.S. 255 (1920). Cf. Gontrol of Sub- 
sidiaries by Terminal R. R. Ass’n of St. Louis, 99 I. C. C. 698 (1925), where the 
Commission expressly refused immunity from a decree entered under the Sherman 
Act. On the constitutional question involved, see Thompson, Shipping Act of 
1916: The Effect of Section 15 on the Sherman Anti-Trust Law (1923) 22 MIcH. 
L. Rev. 107, 114-17 (discussing an analogous problem). 

243 See California v. Central Pac. R. R., 127 U. S. 1, 39 (1888) ; Dayton-Goose 
Creek Ry. v. United States, 263 U. S. 456, 479 (1924). 
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solidation of railway lines falls clearly within the scope of this 
plenary power.*** The country has travelled a long way since the 
Supreme Court could assume that Congress had no power to 
authorize consolidations “ in defiance of state legislation,” **° and 
there can be little doubt that this off-hand suggestion, made wholly 
obiter, would now be brushed aside by the Court. Moreover, it is 
no objection to the constitutionality of the legislation that state 
laws become inoperative as the result of the decisions of an 
administrative tribunal. “A valid order of the Commission is, 
when applicable, a legal justification for disregarding a conflicting 
regulation of the state law — because the federal power is domi- 
nant.” **° Consistent with these views, several state courts of 
first instance have held that no suit to enjoin a proposed unifica- 
tion of interstate carriers can be maintained in a state court on the 
ground that the unification proposed would violate state law,”*’ 
and a similar conclusion has been reached by the Supreme Court 
with respect to proceedings to enjoin the issue of securities in 
alleged violation of state law.*** 

Third, as to state laws limiting the corporate powers of railroad 
corporations. With a very few exceptions, the interstate carriers 
of the country have been organized under the laws of various 
states, and derive their corporate powers from state statutes and 
state-granted charters. In some cases, corporate powers neces- 
sary to carry out a unification are not granted by statute or char- 
ter; in others, such powers are expressly denied by statute. In 
either case, the question arises as to whether the approval of a 
proposed unification by the Commission cures defects in corpo- 
rate power, either positive or negative. 





244 Pittsburgh & W. Va. Ry. v. Interstate Commerce Comm., 54 App. D. C. 34, 
37-38, 293 Fed. 1001, 1004 (1923). 

245 See Louisville & N. R. R. v. Kentucky, 161 U. S. 677, 702 (1896). 

246 American Express Co. v. Caldwell, 244 U. S. 617, 626 (1917). 

247 Champion v. Hocking Valley Ry., Ct. of Common Pleas, Franklin Co., 
Ohio, decided June 27, 1925; Scott v. Chesapeake & O. Ry., Chancery Ct. of Rich- 
mond, Va., decided Oct. 17, 1925 (both unreported) ; see also Louisiana v. Morgan’s 
La. & Tex. R. R. & S. S. Co., 18 F.(2d) 645 (W. D. La. 1927). 

248 Venner v. Michigan Cent. R. R., 271 U.S. 127 (1926); cf. Chicago & E. Ind. 
Ry. v. Miller, 309 Ill. 257, 140 N. E. 823 (1923); Minneapolis, St. P. & S. Ste. M. 
Ry. v. Railroad Comm., 183 Wis. 47, 197 N. W. 352 (1924) ; see also People v. New 
York Cent. R. R., 199 App. Div. 949, 191 N. Y. Supp. 944 (1921), aff'd, 233 N. Y. 
679, 135 N. E. 967 (1922). 








242 HARVARD LAW REVIEW 






There is no express language in either paragraph (2) or para- 
‘graph (8) of section 5 which deals with the matter, and there has 
been great diversity of view with regard thereto. The statute 
provides for relief from all “ restraints or prohibitions ” of state 
law when the approval of the Commission has been given. It 
may be argued that this covers the situation where corporate 
power is expressly negatived by statute. If this be so, it may be 
contended that it is absurd to say that approval of the Commission 
does not cure a mere lack of power when it would cure an ex- 
press denial of such power. The general scheme of the Transpor- 
tation Act involves giving the Commission large and plenary pow- 
ers, and there would seem to be no insuperable obstacle to reading 
paragraph (8) of section 5 as not only relieving from state police 
regulations but also from defects of corporate power, whether re- 
sulting from state prohibition or from state inaction. A contrary 
view would render unattainable, to a considerable extent, the re- 
sults which Congress sought in enacting the consolidation provi- 
sions of the Transportation Act, one of the chief of which would 
appear to have been to set up a complete control of unifications in 
the Interstate Commerce Commission unhampered by conflicting 
state regulation. It must be admitted, however, that it is some- 
what difficult to derive any grant of corporate power from the 
words actually used in the Act. 

The question has not been squarely passed upon, either by the 
Commission or by the courts. After at first indicating that ap- 
proval of a unification might be withheld on the ground that cor- 
porate power was lacking,**® the Commission appears now to be 
inclining to the view that lack of corporate power will not be made 
the basis for denying an application.” The only court decisions 
which have dealt with the matter, while not conclusive, tend to 







































249 Construction of Cut-Off for Illinois Cent. R. R., 82 I. C. C. 100, 105 (1923) ; 
cf. s. C., on reargument before the full Commission, 86 I. C. C. 371 (1924). 

250 Lease by Canadian Pac. Ry., 105 I. C. C. 575, 577, 578 (1926) ; see Control 
of International-Great Northern R. R., 90 I. C. C. 262 (1924); Control of El Paso 
& S. W. System, 90 I. C. C. 732 (1924); Control of Gulf Coast Lines by Mo. Pac. 
R. R., 94 I. C. C. 191, 198 (1924); Control of San Antonio & Ark. Pass Ry., 94 
I. C. C. yor (1925); Lease of Southern Pac. Lines, 117 I. C. C. 504, 507 (1926)'; 
see also Control of Central Pac. by Southern Pac., 76 I. C. C. 508 (1923); Con- 
struction of Cut-Off for Illinois Cent. R. R., 86 I. C. C. 371 (1924); Control of 
Gulf & S. I. R. R., 99 I. C. C. 169 (1925); Clinchfield Ry. Lease, 90 I. C. C. 113, 


134 (1924). 
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indicate that the Commission’s approval will be regarded as sup- 
plying defects of corporate power.** However, the authorities 
are so meager that no definite conclusion can be drawn from them. 

The constitutionality of the statute, if it can be correctly con- 
strued to confer corporate power, seems free from doubt. Con- 
gress could certainly grant corporate powers to carry out unifica- 
tions through federal incorporation, and there would seem to be 
no objection to the adoption of the more direct method of grant- 
ing such powers to state corporations which do not possess them. 
This has in fact been done by Congress in at least one instance 
without objection on constitutional grounds; *** and it is immate- 
rial whether Congress acts directly or through the Commission.”** 
As the Supreme Court of Wisconsin has pointed out,?** under the 
commerce power Congress may modify the state laws creating cor- 
porations engaged in interstate commerce where such modification 
is incidental to a regulation of such commerce. There is no reason 
why this principle should not apply as well to state laws withhold- 
ing corporate power as to state police regulations. 

Fourth, as to state laws governing corporate procedure. In the 
case of state railroad corporations, it is necessary to resort to 
state statutory and charter requirements to determine what con- 
stitutes corporate action by the carrier. If a unification is to 
be carried out by lease, must the stockholders of the lessee car- 
rier consent, and by what vote? In the case of control by stock 
ownership, may the carrier acquiring control do so without stock- 
holder authorization? These are typical examples of matters 
of corporate procedure regulated by state law. As to such mat- 
ters the Interstate Commerce Act is silent. No attempt is made 











251 See General Inv. Co. v. New York Cent. R. R., N. D. Ohio, Eq. No. 1180, 
decided Oct. 24, 1924 (unreported); New York Cent. Securities Co. v. Cleveland, 
C., C. & St. L. R. R., N. D. Ohio, Eq. No. 1163, decided Oct. 24, 1924 (unreported) 
(both decisions by Westenhaver, J.) ; cf. Swaine, Reorganization of Corporations: 
Certain Developments of the Last Decade I (1927) 27 Cor. L. REV. gor, 930; see 
also Minneapolis, St. P. & S. Ste. M. Ry. v. Railroad Comm., 183 Wis. 47, 197 
N. W. 352 (1924). 

252 In the Sinking Fund Cases, 99 U. S. 700, 709 (1878), it appeared that the 
charter of a state railroad corporation engaged in interstate commerce had been 
modified and the powers of the corporation enlarged by Congressional action. 

253 See note 246, supra; cf. Esch, Advantages and Disadvantages of Consolida- 
tion (1929) 13 Proc. Acap. Pot. Sct. 383, 385. 


254 Minneapolis, St. P. & S. Ste. M. Ry. v. Railroad Comm., supra note 248. 
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to prescribe what shall be regarded as appropriate corporate ac- 
tion in matters incident to unification. Hence there seems no basis 
for the contention that state laws are superseded, for there is 
nothing to supersede them. It has been contended in some quar- 
ters that if the Commission approves a unification, it thereby 
validates all prior corporate procedure in connection with action 
preliminary thereto; but this contention would appear to be with- 
out sound basis. In the absence of any language in the statute 
leading to such a conclusion, it cannot be presumed that Congress 
intended to give the Commission an unfettered discretion to ad- 
minister justice without law with respect to corporate procedure 
incident to unifications. 

It seems clear, however, that Congress might constitutionally 
regulate the corporate procedure of state railroad corporations 
with respect to unifications, just as it might (and perhaps did) 
provide for the granting of additional corporate powers to such 
corporations; and it may well be that Congress will some day find 
it desirable to do so. 


X 


JupictaL REVIEW 


An order of the Commission under paragraph (2) of section 5 
approving a unification is subject to review by the federal courts 
in the same manner as any other order of the Commission, and 
may be set aside as invalid under certain circumstances.”” In 
the leading case,” the contention was made that since such an 





255 A special statutory jurisdiction to “enjoin, set aside, annul or suspend any 
order or requirement of the Commission ” was conferred upon the circuit courts of 
the United States by the Hepburn Act of June 29, 1906, § 16, 34 STAT. 584. By the 
Act of June 18, 1910, 36 Stat. 539, this jurisdiction was transferred to the Com- 
merce Court created by that Act. Upon the abolition of the Commerce Court, its 
jurisdiction was vested in the several district courts. See Urgent Deficiencies Ap- 
propriation Act of Oct. 22, 1913, 38 Stat. 219, 28 U. S. C. §§ 41(28), 47 (1926), 
There is a direct appeal as of right to the Supreme Court in such cases. See Act 
of Feb. 13, 1925, $1, 43 STAT. 938, 28 U. S. C. § 345(4) (1926). 

It is not entirely clear whether this statutory equitable remedy is available where 
there is an adequate remedy at law. Cf. Southern Ry. v. United States, 193 Fed. 
664, 666 (Commerce Ct. 1911) ; Pittsburgh & W. Va. Ry. v. United States, 6 F.(2d) 
646 (W. D. Pa. 1924). As a practical matter, an adequate remedy at law seldom 
exists in this class of cases. 

256 Chicago Junction Case, 264 U. S. 258 (1924) ; see Louisiana v. Morgan’s La. 
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order was permissive merely, it was not reviewable. The Supreme 
Court held otherwise, pointing out that other permissive orders 
have been held to be subject to review.” On the other hand, there 
appears to be no method of reviewing an order denying approval. 
Review by the procedure available in the case of orders of ap- 
proval is probably impossible, since the order sought to be re- 
viewed is a negative one.** Review by mandamus is also impos- 
sible,”*® and the same thing is probably true of review by common 





& Tex. R.R.& S.S. Co., 18 F.(2d) 645, 647 (W. D. La. 1927) ; cf. Home Furniture 
Co. v. United States, 271 U. S. 456 (1926); see Burgess, supra note 18, at 
741-43. 

257 The Court cited Skinner & Eddy Corp. v. United States, 249 U. S. 557 
(1919). In that case, an order granting relief from the long-and-short haul clause 
(Interstate Commerce Act, § 4) was held to be reviewable by the statutory pro- 
cedure. In the Intermountain Rate Cases, 234 U. S. 476 (1914), the same conclu- 
sion was reached with respect to a similar order denying relief. See also United 
States v. Merchants & Mfrs. Traffic Ass’n, 242 U.S. 178 (1916). In Texas v. Eastern 
Tex. R. R., 258 U. S. 204 (1922), an order granting a certificate of convenience and 
necessity for the abandonment of a line of railroad was held reviewable in the same 
way, although it is clear that the order was permissive only. 

258 In an early case, it was held that a negative order of the Commission could 
not be reviewed by the statutory procedure. Proctor & Gamble Co. v. United 
States, 225 U.S. 282 (1912) (order denying reparation). It is difficult to reconcile 
this decision with that in the Intermountain Rate Cases, 234 U.S. 476 (1914), where 
the order involved would appear to have been negative. The decision, however, 
has been repeatedly followed. Hooker v. Knapp, 225 U. S. 302 (1912) (order 
denying reduction in rates); Lehigh Valley R. R. v. United States, 243 U.S. 412 
(1917) (order denying extension of time railroad might own competing steamship 
line under the Panama Canal Act of Aug. 24, 1912, § 11, 37 STAT. 560, 49 U.S.C. 
§ 5(12) (1926)); Manufacturers Ry. v. United States, 246 U. S. 457 (1918) (order 
denying part of relief sought by failing to fix divisions) ; see (1917) 30 Harv. L. Rev. 
290. The apparently contrary view taken in the Intermountain Rate Cases, supra, 
is probably confined to cases arising under the long-and-short haul clause. See, 
however, United States v. New River Co., 265 U. S. 533 (1924). In the Chicago 
Junction Case, 264 U.S. 258, 269, n.12 (1924), the Court stated that an order grant- 
ing relief from the long-and-short haul clause resembled in character an order 
approving an acquisition of control under par. (2) of § 5; but the result reached was 
placed by the Court on the ground that the order of approval was affirmative, and 
the cases of negative orders were distinguished. Chicago Junction Case, supra, at 
264. 

259 Mandamus will not issue to correct an erroneous decision of the Commission. 
Interstate Commerce Comm. v. Waste Merchants Ass’n, 260 U. S. 32 (1922). This 
is so even though the Commission has made a plain error of law. Cripple Creek 
& C.S. R. R. v. United States, 56 App. D. C. 168, 11 F.(2d) 554 (1926), certiorari 
denied, 273 U. S. 706 (1926); see also Donner Steel Co. v. Interstate Commerce 
Comm., 52 App. D. C. 221, 285 Fed. 955 (1923), certiorari denied, 270 U. S. 651 
(1926); Abilene & So. Ry. v. Interstate Commerce Comm., 56 App. D. C. 40, 8 
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law certiorari.”°° In consequence, the Commission’s discretion in 
denying authority to unify is, as a practical matter, absolute and 





F.(2d) 901 (1925), certiorari denied, 270 U. S. 650 (1926). This is in accord with 
the general rule that mandamus cannot “be made to perform the functions of a 
writ of error.” Commissioner of Patents v. Whiteley, 4 Wall. 522, 534 (U. S. 1866) ; 
see also Riverside Oil Co. v. Hitchcock, 190 U. S. 316 (1903); Ness v. Fisher, 223 
U. S. 683 (1912) ; Hall v. Payne, 254 U.S. 343 (1920). 

Mandamus will issue where the Commission has refused to perform a specific, 
peremptory duty prescribed by Congress. Kansas City So. Ry. v. Interstate Com- 
merce Comm., 252 U. S. 178 (1920) (refusal to find present cost of condemnation or 
purchase of lands in excess of their original cost or present value, as required by the 
Valuation Act of March 1, 1913, 37 Stat. 701, 49 U.S. C. § 19a (1926)). Manda- 
mus will also lie to compel the Commission to take jurisdiction in cases where it 
has erroneously held that it does not have jurisdiction. Interstate Commerce Comm. 
v. Humboldt S. S. Co., 224 U. S. 474 (1912) (refusal by Commission to entertain 
complaint on the erroneous ground that its jurisdiction did not extend to Alaska) ; 
Louisville Cement Co. v. Interstate Commerce Comm., 246 U.S. 638 (1918) (refusal 
to entertain a claim for reparation on the erroneous ground that a jurisdictional 
statute of limitations had run). 

260 The question has not been squarely decided. In the leading case of Degge 
v. Hitchcock, 229 U. S. 162 (1913), it was held that the courts had not jurisdiction 
to review on certiorari the action of the Postmaster General in issuing a fraud 
order against a person alleged to be using the mails to defraud. Relief was denied 
largely on the ground that the petitioner, under the decision in American School of 
Magnetic Healing v. McAnnulty, 187 U.S. 94 (1902), had an adequate remedy by 
injunction. A further ground of decision was that the Postmaster General was not 
acting judicially, but primarily in an administrative capacity, although the pro- 
ceeding had a quasi-judicial aspect. See Degge v. Hitchcock, supra, at 117. This 
ground can hardly apply to orders of the Commission under par. (2) of § 5, since 
such orders are quasi-judicial. See Chicago Junction Case, 264 U. S. 258, 265 
(1924). “ The writ lies . . . to special tribunals exercising . . . quasi-judicial func- 
tions.” Hartranft v. Mullowny, 247 U. S. 295, 299 (1918), quoting from Degge 
v. Hitchcock, 35 App. D. C. 218, 226 (1911). 

Relying on the decision of the Supreme Court in Degge v. Hitchcock, supra, 
the Court of Appeals of the District of Columbia, in Detroit & T. Shore Line R. R. 
v. Interstate Commerce Comm., 51 App. D. C. 133, 277 Fed. 535 (1921), held that a 
decision of the Commission as to the exclusion of a certain item from operating 
revenues in determining the compensation to be paid to a carrier for the period of 
federal control could not be reviewed by certiorari. The ground of the decision was 
that the Commission had acted within its jurisdiction in making the determination 
complained of; but the Court said by way of dictum that no relief would have been 
granted even had the Commission acted without jurisdiction. This dictum can be 
supported only on the ground that the Commission’s action was not of a judicial 
nature, since there was no adequate remedy by injunction. The lack of any other 
remedy has been held not to be a ground for certiorari. Mickadiet v. Payne, 50 
App. D. C. 115, 269 Fed. 194 (1920). Donner Steel Co. v. Interstate Commerce 
Comm., 56 App. D. C. 44, 8 F.(2d) 905 (1925), certiorari denied, 270 U. S. 65: 
(1926), involved an attempt to review by certiorari an order of the Commission 
directing certain carriers to cease discrimination against the petitioner but denying 
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uncontrolled. The “responsibility as well as the power” rests 
with the Commission “ uncontrolled by the courts.” *** 

Any competing carrier, adversely affected by the unification, 
which was permitted to intervene before the Commission, may 
sue to set aside an order approving it.” This is as far as the de- 
cisions go. But the general rule that any person directly and 
adversely affected by an order of the Commission may sue to set 
the order aside although not a party before the Commission,” 
while a party before the Commission not having any direct interest 
in the controversy will not be allowed to maintain such a suit,* 
would no doubt be applied. Hence the fact of intervention before 
the Commission in the unification proceeding would not seem to 
be controlling, and the test would appear to be that of being di- 
rectly and adversely affected by the unification approved. This 
would permit suit to set aside an order of approval by competing 
trunk lines, connecting short lines, minority interests complaining 
of unfair treatment, and perhaps shippers. It is possible, how- 
ever, that, in view of the large number of possible suitors, the 
courts might require intervention before the Commission in op- 
position to the application as a condition precedent to a suit to 


set aside an order of approval. 

The grounds for setting aside an order would include lack of 
jurisdiction,” failure to make a necessary jurisdictional find- 
ing,*** lack of evidence to support the facts found,” and the like. 





reparation, but was disposed of on a ground other than that of the propriety of the 
remedy sought. In Northern Pac. Ry. v. Interstate Commerce Comm., 57 App. 
D. C. 318, 23 F.(2d) 221 (1927), certiorari denied, 275 U.S. 572 (1928), a petition 
for a writ of common law certiorari to review action by the Commission determin- 
ing the amount of the guaranty payable to a carrier under § 209 of the Transporta- 
tion Act, 41 Stat. 456 (1920), 49 U. S. C. § 77 (1926), was entertained, but denied 
on the merits. 

261 Cf. Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 325 (1903). 

262 Chicago Junction Case, 264 U. S. 258 (1924). 

268 Interstate Commerce Comm. v. Diffenbaugh, 222 U. S. 42, 47 (1911); 
Skinner & Eddy Corp. v. United States, 249 U. S. 557, 562 (1919) ; see also cases 
cited in Chicago Junction Case, 264 U. S. 258, 269, n.12 (1924). 

264 Edward Hines Trustees v. United States, 263 U. S. 143 (1923). 

265 This would be the case, for example, if the applicant were not a “ carrier.” 
See note 58, supra. 

266 The Commission can approve a unification only if it is found to be “ in the 
public interest.” This requirement is jurisdictional. See Chicago Junction Case, 
264 U. S. 258, 263 (1924). Failure to make a finding of a jurisdictional requirement 
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Mere error is not reviewable. The courts will not undertake to 
review the discretion of the Commission,” and an order made 
with jurisdiction, containing proper findings and supported by 
some substantial evidence, will be sustained even if the court 
regards it as erroneous on the basis of the evidence before the 
Commission or as a matter of policy.”® 

It should be noted that the possibility of setting aside an order 
is very slight as a practical matter. While an allegation to the 


renders an order of an administrative tribunal void. Wichita R. R. & Light Co. v. 
Public Utilities Comm., 260 U. S. 48 (1922) ; see also Interstate Commerce Comm. 
v. Stickney, 215 U. S. 98, 105 (1909). 

It would seem that this principle should apply also with respect to the necessity 
for a finding as to the justness and reasonableness of the terms and conditions of the 
acquisition approved. In certain early cases, the Commission did not make express 
findings on the question of reasonableness of terms and conditions, although the 
particular terms of acquisition proposed were approved in most cases. See Acqui- 
sition of Chicago, T. H. & S. E. Ry. by C. M. & St. P. Ry., 70 I. C. C. 20, 24 (1921) ; 
Acquisition of Control of Flint Belt R. R. by P. M. Ry., 70 I. C. C. 413, 414 
(1921); Control of Arizona & N. M. Ry. by El Paso & S. W. R. R., 70 I. C. C. 
795, 798 (1921); New York Cent. Leases, 72 I. C. C. 243, 245 (1922); Acquisition 
of Denver & R. G. W. Common Stock, 90 I. C. C., 161, 169 (1924). In a few cases 
there was no finding on the point, even by implication. See Pittsburgh & W. Va. 
Ry—Control of West Side Belt R. R., 65 I. C. C. 124, 126 (1920); Control of 
Chicago, M. & C. Ry. by C., M. & St. P. Ry., 71 I. C. C. 124, 126 (1922) ; Control 
of Rockingham R. R. by Atlantic Coast Line, 72 I. C. C. 85, 96 (1922). And in one 
case the Commission went rather far to negative any finding that the considera- 
tion for the acquisition of control was just and reasonable. See Chicago Junction 
Case, 71 I. C. C. 631, 641 (1922) (condition 14); note 179, supra. The Commis- 
sion has recently amended its order by striking out the language tending to nega- 
tive the reasonableness of the consideration. Chicago Junction Case, 150 I. C. C. 
32 (1929). Since the report and order in Control of Eastern R. R., 94 I. C. C. 279 
(1924), it has been the usual practice of the Commission to make expressly a specific 
finding that the consideration for, and the terms and conditions of, a proposed 
acquisition of control are just and reasonable. 

267 Chicago Junction Case, 264 U. S. 258 (1924), squarely decides the point. 
See also Philadelphia & Reading Ry. v. United States, 240 U. S. 334 (1916). 

268 Decisions of the Commission on questions of fact which “have been con- 
fided by Congress ” to its judgment and discretion “ are not to be disturbed by the 
courts except upon a showing that they are unsupported by evidence, were made 
without a hearing, exceed constitutional limits, or for some other reason amount to 
an abuse of power.” Manufacturers Ry. v. United States, 246 U. S. 457, 481 
(1918) ; see also Seaboard Air Line Ry. v. United States, 254 U. S. 57, 62 (1920). 

269 See Louisville & N. R. R. v. United States, 245 U. S. 463, 466 (1918) ; New 
England Divisions Case, 261 U. S. 184, 204 (1923); Virginian Ry. v. United States, 
272 U.S. 658, 665 (1926) ; Chicago, R. I. & P. Ry. v. United States, 274 U. S. 29, 
33 (1927) ; Assigned Car Cases, 274 U.S. 564, 580 (1927). The admission of incom- 
petent evidence is not ground for setting aside an order. See Spiller v. Atchison, 
T. & S. F. Ry., 253 U.S. 117, 131 (1920). 
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effect that the order is unsupported by the evidence will be good 
on motion to dismiss,” it will be very difficult to prove, as there 
will in most cases be some evidence in the record before the Com- 
mission to support its findings.*** Moreover, an essential finding 
will seldom if ever be lacking, since the Commission now includes 
as of course express findings as to the public interest and as to the 
reasonableness of consideration, terms and conditions.””* Finally, 
questions of jurisdiction seldom arise in unification cases.’ 
Hence while, so far as law in the books goes, an order of the Com- 
mission approving a unification is reviewable, practically it is not, 
at least in most cases. The Commission thus wields an almost 
absolute authority over unifications, uncontrolled by any practica- 
ble method of court review. 

There remains for consideration the special case of an order 
approving a unification, but upon conditions which the Commis- 
sion has no right to impose.”* Here it is the applicant that desires 
review, not interveners. The remedy would appear to be a suit 
to annul the objectionable part of the order. Such a suit has re- 
cently been held to be maintainable in the case of an order issued 
under section 20a approving an issue of securities on a condition 
that the Commission was held to have no jurisdiction to impose.” 
There is perhaps some theoretical objection to permitting an ap- 
plicant to accept an order in part and sue to set it aside in part; 
but the practical convenience of the procedure is clear. 


CoNCLUSION 


The foregoing discussion summarizes in a general way the pres- 
ent status and development of the law of railroad consolidation as 
worked out by the Interstate Commerce Commission. A complete 





270 Chicago Junction Case, 264 U. S. 258 (1924). 

271 Unless all the evidence before the Commission is in the record before the 
reviewing court, the order will not be set aside in any case. Louisiana & P. B. Ry. 
v. United States, 257 U. S. 114 (1921). 

272 See note 266, supra. 

273 See note 265, supra. 

274 See, for example, the condition imposed in Control of Gulf & S. I. R. R., 99 
I. C. C. 169 (1925), referred to supra note 225. It may be doubted whether the 
Commission has any jurisdiction to impose conditions of this type. 

275 Chicago, M. St. P. & Pac. Ry. v. United States, 33 F.(2d) 582 (N. D. Iil. 
1929). The case has been appealed, and is now pending in the Supreme Court. 
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discussion of the unsolved problems would expand this paper far 
beyond available limits, but it is believed that this rather sum- 
mary treatment will be useful as a general survey of the field. 

It will be obvious from the preceding discussion that the present 
state of the law is unsatisfactory in many respects. Many doubt- 
ful questions can be cleared up by legislation, which, it is to be 
hoped, will be forthcoming in the near future. A later paper will 
consider critically the defects in the present law, and will review 
the history and present status of consolidation legislation, with 
particular reference to the railroad consolidation bill now pending 
in Congress.*”° 

In the last analysis, however, the solution of the problem of rail- 
road consolidation cannot come from legislation. It must come 
from the Commission. So long as the policy of consolidation is 
recognized as desirable by Congress, the Commission must bear 
the brunt of working out the details. While legislation may be 
helpful, and, indeed, is urgently needed, the satisfactory adminis- 
tration of any policy of consolidation must depend upon the la- 
bors and the informed judgment of the expert body to which such 
administration is delegated. 

Sidney P. Simpson. 


New York Criry. 





276 S. 5817, 7oth Cong., 2d Sess. (commonly referred to as the Fess-Parker bill) ; 
see SEN. Rep. No. 1884, 7oth Cong., 2d Sess.; see also H. R. 3208 and S. 668, 71st 
Cong., 1st Sess.; and see Parker, supra note 19, at 399-405; Fess, supra note 218. 





PRIORITY OF THE UNITED STATES 


THE DIFFERENCES IN THE PRIORITY OF THE 
UNITED STATES IN BANKRUPTCY AND 
IN EQUITY RECEIVERSHIPS 


ews right of priority in the payment of debts due the govern- 
ment, which was the immemorial prerogative of the Crown, 
Congress has by statute conferred upon the United States. A 
right of so ancient an origin one might have supposed would have 
become fairly uniform in its operation and extent, in the several 
situations in which the United States may be entitled to assert it. 
But by a process of legislation in compartments, curiously my- 
opic, this priority in two of the most important of these situa- 
tions — an equity receivership falling under section 3466 of the 
Revised Statutes * and a proceeding in bankruptcy — has acquired 
under different statutes distinctly different attributes. There is 
thus presented the paradox that, in general, it is to the substantial 
advantage of the United States that the property of an insolvent 
debtor should be distributed in an equity receivership, either in a 
state or federal court, rather than in bankruptcy, and per contra, 
to the advantage of other creditors that the proceeding should be 
in bankruptcy. 

Suppose, for example, that non-lien claims of the United States 
other than for taxes are in competition with non-lien tax claims of 
a state or one of its political subdivisions.? In an equity receiver- 
ship, the United States is entitled to priority. In bankruptcy, just 
the reverse is true; the state must be paid first. Change the 
facts by making the non-lien claim of the United States one for 
taxes. In an equity receivership the United States has the prior 





1 Rev. Stat. § 3466 (1878), 31 U.S. C. § 191 (1926), providing that “‘ whenever 
any person indebted to the United States is insolvent, . . . the debts due to the 
United States shall be first satisfied; . . .” The word “ debts” has been liberally 
construed to include taxes. Price v. United States, 269 U.S. 492 (1926) ; Stripe v. 
United States, 269 U. S. 503 (1926). 

Unless otherwise indicated, the term “equity receivership” as used in this 
paper, includes only receiverships falling within the terms of this section. 

2 The same considerations which govern the claims of a state are applicable to 
those of its political subdivisions. The term state, therefore, will be used inclusively 
throughout this paper. But cf. McLaughlin, Amendment of the Bankruptcy Act 
(1927) 40 Harv. L, REv. 341, 345-47. 
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claim, while in bankruptcy the United States and the state share 
pro rata. Or again, the United States may be claiming a penalty 
against a delinquent tax debtor, as it frequently does, to the extent 
of many thousand dollars besides the tax and interest due. In an 
equity receivership the United States is entitled to priority for the 
whole penalty; in bankruptcy, on the penalty, it is entitled to 
nothing. 

These and similar differences in priority have grown up around 
virtually independent statutory provisions enacted with little or 
no thought to comparison. There is no sufficient reason for such 
divergencies to continue to exist, yet many of them are reinforced 
by a recent decision of the Supreme Court in the case of County 
of Spokane v. United States.* This decision suggests the desir- 
ability of an effort to compare the priority of similar claims in 
bankruptcy and in an equity receivership, to point out the differ- 
ences, and to suggest statutory changes whereby these differences 
may be substantially eradicated. 


CoMPETING STATE AND FEDERAL Non-LIEN TAx CLAIMS 


In County of Spokane v. United States, there was an equity re- 
ceivership in a state court falling within section 3466. The claim 
of the United States was for taxes and penalties falling due before 
the receivership occurred, but not assessed until afterward; and 
it was not shown whether any notice of the amount of taxes due 
had been given or any demand made for payment. In conflict 
with this claim were those of the counties of Spokane and Whit- 
man for personal property taxes. Some of these taxes fell due 
after the appointment of the receiver and were assessed against 
specific property in his hands. The rest fell due and were as- 
sessed, prior to the appointment of the receiver, against specific 
property of the tax debtor, but it was not shown whether any 
property so assessed ever came into the receiver’s hands. With 
reference to the competition between the tax claim of the United 
States and the tax claims of the counties for taxes falling due and 
assessed before the appointment of the receiver, the Supreme 
Court held that the United States was entitled to priority. 





8 279 U. S. 80 (1929), aff’'g Exchange Nat. Bank v. United States, 147 Wash. 
176, 265 Pac. 722 (1928). 
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In reaching its conclusion, the Court apparently felt that the 
federal taxes had not become a lien, and it expressly felt that the 
county taxes falling due and assessed before the appointment of 
the receiver had not become perfected, and hence specific, liens. 
In every case, these are preliminary questions to be first deter- 
mined. 

The United States lien for taxes, though relating back to the 
time when the assessment list was received by the collector, does 
not arise until after a notice of the amount due has been given 
and a demand made for payment.* Since these two conditions 
precedent were not shown to have been performed, no federal lien 
for taxes was proved. 

Concerning the county taxes, the statutes then in force in the 
state of Washington provided that taxes assessed upon personal 
property should be a lien upon all the real and personal property 
of the person assessed from and after the date of the assessment, 
with a further provision that personal property taxes could be 
charged upon realty by the county treasurer selecting for that 
purpose some particular tracts or lots owned by the tax debtor 
and so designating them in his tax roll and certificate of delin- 
quency. By decision, it had been held in two early cases that 
personal property taxes were to be a lien from the time of listing,° 
and one of these cases had further decided that a purchaser of a 
certain portion of listed personal property took it subject to the 
entire tax on the personal property so listed.’ 

Under these statutes and decisions, one would suppose that the 
county taxes assessed prior to the receiver’s appointment were a 





* See Rogge, The Tax Lien of the United States (1927) 13 A. B. A. J. 576, 578. 
The majority opinion of the Supreme Court of Washington seems to contain the 
erroneous view that the United States did have a lien. 

5 Wasu. Comp. Stat. (Remington, 1922) §§ 11272, 11283. 

6 Puyallup v. Lakin, 45 Wash. 368, 88 Pac. 578 (1907); Klickitat Warehouse 
Co. v. Klickitat County, 42 Wash. 299, 84 Pac. 860 (1906). Real estate taxes, on 
the other hand, were held not to become perfected liens before the time of the 
levy. State v. Snohomish County, 71 Wash. 320, 128 Pac. 667 (1912); see Puget 
Sound Power & Light Co. v. City of Seattle, 117 Wash. 351, 356, 201 Pac. 449, 451 
(1921). The reason for the difference lies in the fact that personal property is more 
easily removed or dissipated. State v. Snohomish County, supra at 325, 128 Pac. 
at 669. 

7 Klickitat Warehouse Co. v. Klickitat County, supra note 6; cf. Puyallup v. 
Lakin, supra note 6; Mills v. Thurston County, 16 Wash. 378, 47 Pac. 759 (1897). 
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lien on the property in his hands, even though it were not shown 
that he had ever received any of the specific property assessed. 
In a later and leading case, however, Scandinavian American 
Bank v. King County,* it was decided that the lien for delinquent 
personal property taxes did not attach to real estate prior to the 
time when specific real estate was selected and designated by a 
proper entry on the tax rolls and certificate of delinquency. A 
purchaser of real property prior to that time took it unencum- 
bered by the tax. In line with this decision, it was subsequently 
held,’ also, that personal property taxes on one piece of property 
did not become a lien on any other until that other had been 
seized and distrained by the sheriff. Upon the facts presented, 
then, the county taxes assessed prior to the appointment of the 
receiver did not become a perfected lien upon any of the property 
in the receiver’s hands.*° 





8 92 Wash. 650, 159 Pac. 786 (1916). See, accord, Wilberg v. Yakima County, 
132 Wash. 219, 224, 231 Pac. 931, 933 (1925). 

® Pennington v. Yakima County, 127 Wash. 538, 221 Pac. 326 (1923). Accord: 
Raymond v. King County, 117 Wash. 343, 201 Pac. 455 (1921); see Wilberg v. 
Yakima County, loc. cit. supra note 8; cf. Goodsell v. Spokane County, 135 Wash. 
669, 238 Pac. 612 (1925), in effect overruling Klickitat Warehouse Co. v. Klickitat 
County, supra note 6, on the point for which it was cited in note 7, supra. 

The result reached by the cases in this and the preceding note was confirmed by 
statute in 1925. Wasu. Comp. Stat. (Supp. 1927) § 11097-104. For a case under 
this statute, see Lahn & Simons v. Matzen Woolen Mills, 149 Wash. 538, 271 Pac. 
830 (1928). 

10 On the question of lien, the majority opinion of the Supreme Court of 
Washington did not express any definite view. The dissenting judge stated that 
the taxes were a lien. 147 Wash. at 189, 265 Pac. at 726. The concurring judge cor- 
rectly held that the county taxes had not become a perfected lien. A portion of his 
opinion, quoted with approval by the United States Supreme Court, reads as 
follows: 

“T concur in the result reached in the foregoing majority opinion solely upon 
the ground that this tax debt due to the United States, viewed apart from any 
supporting lien right, has priority over this tax debt due the state of Washington, 
viewed apart from any supporting lien right. It seems clear to me that each of 
these two tax debts primarily came into existence by the levy of a tax in personam, 
and not by the levy of a tax in rem. I think a critical reading of the revenue 
legislation of the respective sovereignties, the United States and the state, and the 
record in this case showing the manner of the levying of these respective taxes, will 
render this plain. The revenue legislation of each has prescribed procedure by 
which its personam tax debts may be made specific liens upon property of one 
personally owing such tax debt. This record, I think, warrants the conclusion that 
neither the United States, the state of Washington, nor Spokane county for the 
state of Washington, has ever, by the prescribed statutory procedure, perfected its 
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One of the propositions, therefore, for which the County of 
Spokane case may be cited is that in an equity receivership within 
Revised Statutes, section 3466, non-lien tax claims of the United 
States for taxes due before the appointment of the receiver take 
priority over similarly due non-lien tax claims of a state. 

Had the tax debtor been in bankruptcy, the result would have 
been otherwise. The United States and the counties would have 
shared equally. In this respect the present Bankruptcy Act, the 
act of 1898, changed the prior act, the act of 1867. Section 28 
of the Bankruptcy Act of 1867 expressly provided that taxes and 
assessments due the United States took priority over all taxes and 
assessments due under state laws. Section 64(a) of the Bank- 
ruptcy Act ‘of 1898, however, simply enacted that the trustee 
should “pay all taxes legally due and owing by the bankrupt 
to the United States, state, county, district, or municipality.” ** 
With reference to this change the Supreme Court, in the case of 
New Jersey v. Anderson,* stated that “the requirement of the 
present law is a wide departure from the act of 1867, and specifi- 
cally obliges the trustee to pay all taxes legally due and owing, 
without distinction between the United States and the state, 
county, district or municipality.” It was so held in In re Water- 
man Mfg. Co.,** the court saying that section 64(a) was “ distinct 
in putting all taxes upon an equality.” And in another case, Jn re 
A. E. Fountain, Inc.,* the court observed: 


“Tt is to be noticed that taxes under the foregoing provisions of the 
Bankruptcy Act are not directed to be paid in any precise order, though 
the United States is mentioned first. As the act carefully provides in 





inchoate tax lien right against any of the property of which the funds here in 
question are the proceeds, I, therefore, view these respective tax debts wholly 
apart from any supporting lien right. Thus, I think the question of which shall 
be ‘ first satisfied’ out of these funds is determinable by the language of § 3466, 
United States Revised Statutes, quoted in the majority opinion, and hence must be 
determinable in favor of the United States.” 147 Wash. at 186-87, 265 Pac. at 
725-26, 279 U.S. at 94-95, per Parker, J. 

11 Act of July 1, 1898, § 64(a), 30 Strat. 563, 11 U. S. C. § 104(a) (1926), re- 
placing Act of March 2, 1867, § 28, 14 Star. 517. 

12 203 U.S. 483, 489 (1906). 

18 291 Fed. 589, 5904 (D. Me. 1923). 

14 295 Fed. 873, 874 (S. D. N. Y. 1924). See, accord, In re Wyley Co., 292 Fed. 
900, 902 (N. D. Ga. 1923); City of Waco v. Bryan, 127 Fed. 79, 81 (C. C. A. 5th, 
1904). 
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subdivision ‘ b’ the order of payment of various items by placing them 
under separate numerals, it seems reasonable to contend that it would 
have done this in respect to taxes if Congress had intended any dis- 
crimination in priority between taxes due the United States and taxes 
due the states and political subdivisions thereof.” 


Thus far we have dealt with a case where the taxes were due 
before the appointment of an equity receiver or the filing of a 
petition in bankruptcy. Suppose now that the claim of the United 
States is for taxes due before and the claim of the state for taxes 
due after those respective dates. In County of Spokane v. United 
States,’ it was further held that here also the United States was 
entitled to priority in an equity receivership. While one may 
urge that the taxes falling due after receivership should be con- 
sidered as part of the cost of administration,”* this point, though 
touched upon by counsel for the United States,’ was not men- 
tioned by the Supreme Court. 

What the result would be in bankruptcy is not clear from a 





15 279 U.S. 80 (1929) ; see infra note 52. The Supreme Court called attention 
to the fact that the taxes due the United States were assessed before the county 
taxes falling due after the receivership were assessed. This fact is unimportant, for 
the priority under § 3466, if it attached at all, attached at the time of the appoint- 
ment of the receiver. See notes 47-51, infra. 

Many cases hold that the estate in the hands of a receiver may be subject: to 
taxes falling due after receivership. Jn re Malko Milling & Lighting Co., 32 F.(2d) 
825 (D. Md. 1929) ; Piedmont Corp. v. Gainesville & N. W. R. R., 30 F.(2d) 525 
(N. D. Ga. 1929) ; Wire Wheel Corp. v. Fayette Bank & Trust Co., 30 F.(2d) 318 
(C. C. A. 7th, 1928) ; People v. Hopkins, 18 F.(2d) 731 (C. C. A. 2d, 1927) ; United 
States v. Chicago & E. I. Ry., 298 Fed. 779 (N. D. Ill. 1924) ; McFarland v. Hurley, 
286 Fed. 365 (C. C. A. 5th, 1923), rev’g Liberty Cent. Trust Co. v. Gilliland Oil 
Co., 279 Fed. 432 (W. D. La. 1922) for not allowing interest and attorney’s fees in 
addition to the tax; Bright v. Arkansas, 249 Fed. 950, 953 (C. C. A. 8th, 1918); 
Union Trust Co. v. Great Eastern Lumber Co., 248 Fed. 46 (C. C. A. sth, 1918) ; 
Bear River Paper & Bag Co. v. Petoskey, 241 Fed. 53 (C. C. A. 6th, 1917) ; Coy v. 
Title Guar. & Trust Co., 220 Fed. 90, L. R. A. 1915E, 211 (C. C. A. oth, 1915), aff’g 
212 Fed. 520 (D. Ore. 1914). 

16 As a general rule, non-lien claims of the United States are subject to the cost 
of preserving and administering the estate. See Blair, The Priority of the United 
States in Equity Receiverships (1925) 39 Harv. L. Rev. 1, 34, and cases cited; 
Piedmont Corp. v. Gainesville & N. W. R. R., supra note 15; In re Holmes Mfg. 
Co., 19 F.(2d) 239 (D. Conn. 1927). In the former case, it was actually held that 
taxes of a state falling due after receivership should be considered as part of the 
cost of administration and placed ahead of a claim of the United States other than 
for taxes. Cf. Wire Wheel Corp. v. Fayette Bank & Trust Co., supra note 15. 

17 See 279 U.S. at 85. 
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reading of the statute. Section 64(a), by its terms, applies only 
to taxes “‘ due and owing by the bankrupt.” Hence it has been 
argued that taxes falling due after bankruptcy are not due and 
owing by the bankrupt, and therefore not within the provisions 
of the section. The cases have established, however, that there 
is nothing in the Bankruptcy Act which exempts the estate in the 
hands of the trustee from taxation.** Upon a proper construction, 
taxes becoming due after bankruptcy *® are to be treated in like 
manner as taxes due before, so that, in bankruptcy, the United 
States and a state would share equally. 

The same respective results should be reached if the taxes 
owing to the United States fell due after, and the taxes owing to 
a state fell due either before or after, receivership or bankruptcy. 
It might be urged that all the Revenue Acts from 1916 to 1928 
provide for returns by trustees in bankruptcy of corporations and 
that any tax due on the basis of such return “ shall be collected 
in the same manner as if collected from the corporations of whose 
business or property they have custody and control.” *° This 
section, however, deals with procedure and not with priority, and 
should not disturb the construction given section 64(a). 


OTHER FEDERAL NoN-LIEN CLAIMS COMPETING WITH 
STATE Non-LIEN Tax CLAIMs 


When there are federal non-lien claims other than for taxes in 
competition with the non-lien tax claims of a state, the results 
reached in the two proceedings are diametrically opposite. If the 





18 Swarts v. Hammer, 194 U. S. 441 (1904), aff’g 120 Fed. 256 (C. C. A. 8th, 
1903); In re Ponzi, 6 F.(2d) 324 (D. Mass. 1925); in re United Five & Ten Cent 
Store, 242 Fed. 1005 (S. D. N. Y. 1917) ; In re Sims, 118 Fed. 356 (W. D. Ga. 1902) ; 
In re Keller, 109 Fed. 131 (N. D. Iowa 1901) ; Im re Conhaim, 100 Fed. 268 (D. 
Wash. 1900) ; Tennant v. State Board, 95 N. J. L. 465, 113 Atl. 254 (1921). 

19 Dayton v. Stanard, 241 U. S. 588 (1916), modifying 220 Fed. 441 (C. C. A. 
8th, 1915) ; Im re Industrial Cold Storage & Ice Co., 163 Fed. 390 (E. D. Pa. 1908) ; 
In re Fisher & Co., 148 Fed. 907 (D. N. J. 1906) ; Im re Prince & Walter, 131 Fed. 
546 (N. D. Pa. 1904); see In re Borden Co., 275 Fed. 782, 784, 785 (C. C. A. 7th, 
1921). 

20 Section 52(a) of the Revenue Act of 1928, 45 Stat. 808, 26 U.S. C. Supp. III 
§ 2052(a) (1929) ; § 239(a) of the Revenue Acts of 1926, 44 STAT. 45, 1924, 43 STAT. 
287, and 1921, 42 STAT. 259; § 239 of the Revenue Act of 1918, 40 STAT. 1081; 
§$13(c) of the Revenue Act of 1916, 39 STAT. 771. 
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tax debtor is in an equity receivership within section 3466, it 
necessarily follows from the County of Spokane case that by vir- 
tue of that section the United States will have priority." On the 
other hand, if the tax debtor is in bankruptcy the state will have 
priority under the provisions of section 64(b), as amended in 
1926.” As paragraph (b) now stands, taxes are in clause (6) in 
the order of priority, whereas non-lien claims of the United States 
other than for taxes are in clause (7), the last clause. In this 
respect the present Bankruptcy Act reversed the order of priority 
contained in section 28 of the prior act of 1867. 


FEDERAL Non-LIEN Tax CLAtms COMPETING WITH NoN-LIEN 
CLaimMs OTHER THAN FOR TAXES 


When non-lien tax claims of the United States are in competi- 
tion with non-lien claims other than for taxes, the most striking 
difference between receivership and bankruptcy is with reference, 
not to claims of the state, but to wage claims. In receivership, 
with the possible exception of six-months claimants, a creation of 
equity applying only to railroads and other public service cor- 
porations,”* the tax claims of the United States are entitled to 
priority over wage claims. In bankruptcy, however, “ wages due 
to workmen, clerks, traveling or city salesmen, or servants, which 
have been earned within three months before the date of the com- 
mencement of the proceeding, not to exceed $600 to each claim- 
ant ” have priority over non-lien tax claims of the United States. 
This rule was established by the Amendatory Act of May 27, 
1926,** which altered section 64(b) placing wages in clause (5) in 
the order of priority, and taxes in clause (6). 

Prior to that time the matter had been in some doubt and was 
finally settled by a decision of the Supreme Court, giving non-lien 
taxes priority over non-lien wages, contrary to the rule in the sub- 
sequent Amendatory Act. Before that Act taxes were not men- 





21 But cf. Piedmont Corp. v. Gainesville & N. W. R. R., supra note 15, as to 
taxes falling due after receivership. 

22 Act of May 27, 1926, 44 Stat. 666, 11 U. S. C. Supp. III § 104(b) (1929). 

23 See Blair, supra note 16, at 30-34. 

24 Supra note 22. It was applied in City of Chelsea v. Dolan, 24 F.(2d) 522 
(C. C, A, 1st, 1928), certiorari denied, 277 U. S. 606 (1928). 
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tioned in paragraph (b) of section 64. But paragraph (a) di- 
rected the trustee to pay all taxes legally due and owing “in 
advance of the payment of dividends to creditors,” and paragraph 
(b) contained the phrase “ except as herein provided.” Accord- 
ingly, it was stated in In re Prince & Walter,” that “ taxes, as a 
class, are thus put at the head of everything —even above the 
expense of preserving the estate, or the cost of administering it.” 
On the other hand, one might urge that since taxes were nowhere 
mentioned in paragraph (b), they should follow priority credi- 
tors. And it was held in one district court case that non-lien 
wages were prior to non-lien taxes.** But this case was reversed 
by the Circuit Court of Appeals, and its decision was affirmed by 
the Supreme Court in the case of Oliver v. United States.”" ‘Thus, 
the result generally reached by the cases prior to the Amendatory 
Act of May 27, 1926, was to place taxes after the cost of preserv- 
ing and administering the estate,** but ahead of wages. 

The Amendatory Act omitted the phrase “in advance of the 
payment of dividends to creditors ” from paragraph (a), and the 
phrase “except as herein provided ” from paragraph (b). Then 
it gave taxes a definite priority in paragraph (b). In its present 
form, clauses (1) to (4), inclusive, of that paragraph deal with 
the cost of preserving and administering the estate, clause (5) 
deals with wages, clause (6) with taxes, and clause (7) with 
“debts owing to any person who by the laws of the States or the 
United States is entitled to priority.” Taxes are placed subse- 
quent not only to the cost of preserving and administering the 
estate, but also to wages up to $600 earned by a claimant within 





25 131 Fed. 546, 550 (M. D. Pa. 1904). Accord: In re Weiss, 159 Fed. 295 
(S. D. N. Y. 1908) ; see In re Cramond, 145 Fed. 966, 980 (N. D. N. Y. 1906). 

26 In re West Coast Rubber Corp., 283 Fed. 351 (N. D. Cal. 1922); cf. In re 
Veitch, 1o1 Fed. 251, 252 (D. Conn. 1900). 

27 268 U. S. 1 (1925), aff’g 2900 Fed. 160 (C. C. A. oth, 1923). Accord: In re 
Peters, 7 F.(2d) 512 (W. D. Pa. 1925); In re Essenkay Products Co., 5 F.(2d) 668 
(C. C. A. 7th, 1924); Im re A. E. Fountain, Inc., supra note 14; In re Waterman 
Mfg. Co., supra note 13; In re Kittenplan, 285 Fed. 62 (S. D..N. Y. 1922). Contra: 
In re Enterprise Brass Foundry, 293 Fed. 69 (W. D. Wash. 1923). 

28 In re Rowe & Bros., 18 F.(2d) 658 (W. D. Pa. 1927); In re A. E. Fountain, 
Inc.; In re Wyley Co., both supra note 14; In re Waterman Mfg. Co., supra note 
13; In re Jacobson, 263 Fed. 883 (C. C. A. 7th, 1920) ; New Jersey v. Lowell, 179 
Fed. 321 (C. C. A. 3d, 1910), aff’g 175 Fed. 825 (D. N. J. 1909), certiorari denied, 
219 U.S. 587 (1911). 
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three months before the date of the commencement of the pro- 
ceeding. To that extent the rule in Oliver v. United States has 
been reversed. 


FEDERAL Non-LIEN CLAIMS OTHER THAN FOR TAXES 
CoMPETING WITH OTHER SUCH CLAIMS 


When the claims of the United States are not for taxes, changing 
the situation in the preceding class in only one respect, the differ- 
ence in priority between the two proceedings remains substan- 
tially the same. In an equity receivership, with the exception of 
six-months claimants, non-lien claims of the United States other 
than for taxes have priority over wages, but, in bankruptcy, 
wages within certain limits have priority. This rule has been in 
effect since the enactment of the Bankruptcy Act of 1898.” 

The difference in priority in this division was even greater be- 
fore the Amendatory Act of May 27, 1926. Non-lien claims of 
the United States other than for taxes were entitled to no priority 
whatsoever in bankruptcy, but shared equally with the claims 


of general creditors. The Supreme Court, speaking through Mr. 
Justice Holmes, reached this result in the case of Davis v. 
Pringle,*° upon a proper construction of section 64 as it then 
stood. In delivering the opinion of the Court, Mr. Justice Holmes 
said: 


“Tt is incredible that after the conspicuous mention of the United 
States in the first place at the beginning of the section and the grant 
of a limited priority, Congress should have intended to smuggle in a 
general preference by muffled words at the end. The States are men- 
tioned in (5) before the United States, showing that their laws were 
primarily in mind. The United States seems added to avoid some pos- 
sibly overlooked case. The ordinary dignities of speech would have led 
to the mention of the United States at the beginning of the clause, if 
within its purview. Elsewhere in cases of possible doubt when the 
Act means the United States it says the United States. We are of 
opinion that to extend the definition of ‘ person’ here to the United 
States would be ‘ inconsistent with the context ’ and therefore is within 
the exception at the beginning of § 1. We are confirmed in our opinion 





29 Guarantee Co. v. Title Guar. Co., 224 U. S. 152 (1912). 
80 268 U.S. 315 (1925). 
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by the fact that in earlier bankruptcy acts a priority was given to the 
United States in express terms, and that, for instance in the Act of 
March 2, 1867, c. 176, § 28; 14 Stat. 517, 530, ‘ Fifth,’ persons entitled 
to priority by the laws of the United States are mentioned when the 
United States could not have been meant, having been fully secured by 
the same section, ‘ Second.’ ” ** 


But the rule in Davis v. Pringle was reversed by the Amendatory 
Act, which added after clause (7) of paragraph (b) a proviso to 
the effect that the term “ person” as used in the section should 
include the United States. 


Non-LIEN PENALTIES 


As to penalties the results are again opposite. In an equity 
receivership, the United States is entitled to priority for the 
whole penalty. In bankruptcy, with the exception of the actual 
amount of the pecuniary loss plus such interest as may have ac- 
crued by law, the United States is not entitled to recover any- 
thing. In County of Spokane v. United States, it was held, with- 
out special discussion of the point, that penalties were entitled to 
the same priority as the tax claims there involved.** It may be 
argued that this result should be limited to the precise facts there 
in issue, namely, penalties incurred under a revenue act which 
provides that the penalties shall be “‘ added as a part of the tax,” * 
or added “ to the tax ”’ to be collected “in the same manner and 
as part of the tax.” ** But adding a penalty as a part of the tax 
does not make it a tax. Even calling a penalty a tax does not 





31 Ibid. at 318. 

32 In McFarland v. Hurley; Bright v. Arkansas; Coy v. Title Guar. & Trust 
Co., all supra note 15; and Gray v. Logan County, 7 Okla. 321, 54 Pac. 485 (1898), 
penalties were added to a tax due a state or one of its political subdivisions. 

83 See § 250(b) of the Revenue Acts of 1918 and 1921, 40 STAT. 1083, 42 STArT. 
264. 
84 See Rev. Strat. § 3176 (1878), as amended by §16 of the Revenue Act of 
1916, 39 STAT. 773, § 1317 of the Revenue Act of 1918, 40 StaT. 1147, § 1311 of the 
Revenue Act of 1921, 42 Stat. 313, § 1003 of the Revenue Act of 1924, 43 Star. 
339, 26 U.S. C. $98 (1926), and § 1103 of the Revenue Act of 1926, 44 Stat. 112, 
26 U. S. C. Supp. III § 98 (1929). See also § 275 of the Revenue Acts of 1924, 
43 Stat. 298, and 1926, 44 Stat. 57, and §§ 291, 293 of the Revenue Act of 1928, 
45 Stat. 857, 858, 26 U. S. C. Supp. III §§ 2291, 2293 (1929). 
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make it such.** Pursuant to the County of Spokane case, all pen- 
alties due the United States should be entitled to priority wherever 
section 3466 is applicable. This is not an unreasonable inter- 
pretation in view of the fact that the section has been liberally 
construed.** The word “debts ” in the section, for example, has 
been held to include taxes,*’ and it requires no greater liberality of 
construction to make it include penalties.** 

In bankruptcy, on the contrary, section 57(j),°° with the ex- 
ception of “ the amount of the pecuniary loss sustained . . . and 
such interest as may have accrued thereon according to law,” 
prohibits the allowance of any penalty. The courts have ruled 
accordingly,*° and this even though the claim for a penalty has 
been reduced to judgment.*t The only exception is the amount of 





85 Trusler v. Crooks, 269 U. S. 475 (1926); Lipke v. Lederer, 259 U. S. 557 
(1922); Child Labor Tax Case, 259 U. S. 20 (1922); Helwig v. United States, 
188 U.S. 605 (1903). 

86 Price v. United States, 269 U. S. 492 (1926); Bramwell v. United States Fid. 
& Guar. Co., 269 U. S. 483, 487 (1926); Beaston v. Farmers’ Bank, 12 Pet. 102, 
134 (U.S. 1838). 

37 Price v. United States; Stripe v. United States, both supra note 1. 

88 Cf. Pierce v. United States, 255 U. S. 398 (1921); Im re Vetterlein & Co., 
20 Fed. 109 (S. D. N. Y. 1884) ; Matter of Phillips, 196 App. Div. 175, 187 N. Y. 
Supp. 849 (1921), aff'd, 232 N. Y. 550, 134 N. E. 571 (1921). 

89 30 Strat. 560 (1898), 11 U. S. C. § 93(j) (1926). 

40 New York v. Jersawit, 263 U. S. 493 (1924) ; Commonwealth v. York Silk 
Mfg. Co., 192 Fed. 81 (C. C. A. 3d, 1911), aff’g 188 Fed. 735 (M. D. Pa. 1911), 
appeal dismissed, 232 U. S. 718 (1914), certiorari denied, 232 U. S. 724 (1914); 
In re Southern Steel Co., 183 Fed. 498 (N. D. Ala. 1910) ; see Swarts v. Hammer, 
supra note 18, at 444; Matter of Weber, 212 N. Y. 290, 291, 106 N. E. 58 (1914). 
In United States v. Childs, 266 U. S. 304 (1924), the government yielded as to the 
penalty sought to be imposed. But cf. Dayton v. Stanard, supra note 19; and In re 
Kallak, 147 Fed. 276 (D. N. D. 1906), where §57(j) was not referred to or 
discussed. 

It might be urged that this rule has been changed by § 282(a) of the Revenue 
Act of 1926 and § 274(a) of the Revenue Act of 1928, which provide for the im- 
mediate assessment of “any deficiency (together with all interest, additional 
amounts, or additions to the tax provided for by law) ” upon the adjudication of 
bankruptcy of any taxpayer. 44 StaT. 62 (1926), 26 U.S. C. Supp. III § 1071(a) 
(1929); 45 STAT. 856 (1928), 26 U. S. C. Supp. III §2274(a) (1929). But it 
should take something more express than a provision for the assessment of “ addi- 
tions to the tax provided for by law ” to modify § 57(j). 

41 United States v. Birmingham Trust & Sav. Co., 258 Fed. 562 (C. C. A. 5th, 
1919), certiorari denied, 251 U. S. 550 (1919); Im re Abramson, 210 Fed. 878 
(C. C. A. 2d, 1914) ; In re Caponigri, 193 Fed. 291 (S. D. N. Y. 1912). Contra: 
In re Alderson, 98 Fed. 588 (D. W. Va. 1899). 
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the pecuniary loss plus interest. The rate of interest may be 
legislatively fixed, but it must not be so high as to be in effect a 
penalty. An interest rate of one per cent a month has been 
upheld.*? 


Non-LIEN INTEREST 





If the estate is sufficient to pay the preferred claims of the 
United States and those of equal dignity, if any, together with 
interest thereon, interest will be allowed both in bankruptcy ** 
and in receivership.** The rule that interest does not run after 
receivership or bankruptcy is applicable only in the event that 
the assets are insufficient to pay the claim in question and all 
others of the same rank. The Supreme Court, after stating the 
rule, explains it in the case of American Iron Co. v. Seaboard Air 
Line, as follows: 





“ But that is not because the claims had lost their interest-bearing 
quality during that period, but is a necessary and enforced rule of dis- 
tribution, due to the fact that in case of receiverships the assets are 
generally insufficient to pay the debts in full. If all claims were of j 
equal dignity and all bore the same rate of interest, from the date of { 
the receivership to the date of final distribution, it would be immaterial F 
whether the dividend was calculated on the basis of the principal alone 
or of principal and interest combinec. But some of the debts might f 
carry a high rate and some a low rate, and hence inequality would result 

in the payment of interest which accrued during the delay incident to 























42 United States v. Childs, 266 U. S. 304 (1924), rev’g 290 Fed. 947 (C. C. A. t 
2d, 1923); cf. In re Scheidt Bros., 177 Fed. 599 (S. D. Ohio 1908). The circuit i‘ 
court of appeals relied upon Jn re Ashland Emery & Corundum Co., 229 Fed. 829 
(D. Mass. 1916). 

43 United States v. Childs, 266 U.S. 304 (1924); cf. In re A. E. Fountain, Inc., i] 
supra note 14. The circuit court of appeals in United States v. Childs, and the 
court in Jn re Ashland Emery & Corundum Co., both supra note 42, though denying 
interest at the rate of one per cent per month, did allow it at the legal rate of 
six per cent per annum. i] 

44 American Iron Co. v. Seaboard Air Line, 233 U. S. 261 (1914), and cases i] 
cited; Pearsall v. Central Oil & Gas Co., 23 F.(2d) 716 (W. D. Pa. 1927) ; Mother- 
sead v. United States Fid. & Guar. Co., 22 F.(2d) 644 (C. C. A. 8th, 1927), 
certiorari denied, 276 U. S. 637 (1928); Spring Coal Co. v. Keech, 239 Fed. 48 | 
(C. C. A. 4th, 1916) ; Huff v. Bidwell, 218 Fed. 6 (C. C. A. 5th, 1914) ; Pennsyl- 
vania Steel Co. v. New York City Ry., 216 Fed. 458 (C. C. A. 2d, 1914); cf. Ohio 
Savings Bank & Trust Co. v. Willys Corp., 8 F.(2d) 463 (C. C. A. 2d, 1925); 
Brown v. Leo, 34 F.(2d) 127 (C. C. A. 2d, 1929). 
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collecting and distributing the funds. As this delay was the act of the 
law, no one should thereby gain an advantage or suffer a loss. For that 
and like reasons, in case funds are not sufficient to pay claims of equal 
dignity, the distribution is made only on the basis of the principal of 
the debt.” *° 


Though interest runs during both proceedings, there should be 
the same differences in priority with reference to it as there are 
for the principal claims of which it forms a part.*® 


FEDERAL Non-LIEN CLAmms COMPETING WITH LIEN CLAIMS 


Liens in competition with federal non-lien claims may arise 
either by agreement of the parties or by statute, and may be either 
general or specific. They may be divided in an equity receiver- 
ship by the date of the appointment of a receiver, and in bank- 
ruptcy by the date of the filing of the petition. 

The date of the appointment of a receiver is selected because 
that is the time when the priority under section 3466 attaches in 
equity receiverships falling within its terms. Section 3466, after 
enacting that debts due the United States shall be first satisfied, 
provides that the priority thus established “shall extend as well 
to cases in which a debtor, not having sufficient property to pay 
all his debts, makes a voluntary assignment thereof, or in which 
the estate and effects of an absconding, concealed or absent debtor 
are attached by process of law, as to cases in which an act of bank- 
ruptcy is committed.” As construed by the courts, the insolvency 
must be manifested in one of the three illustrative modes men- 
tioned in the statute; ** and it has also been held necessary that 
“the possession and control of the estate of the insolvent ” shall 
have been transferred to someone “ charged with the duty of ap- 
plying it to the payment of the debts of the insolvent, as the rights 





45 233 U.S. 261, 266 (1914). 

46 Cf. In re A. E. Fountain, Inc., supra note 14. 

47 Bramwell v. United States Fid. & Guar. Co., 269 U. S. 483, 488 (1926); 
United States v. Oklahoma, 261 U. S. 253, 260 (1923); Beaston v. Farmers’ Bank, 
12 Pet. 102, 133 (U. S. 1838); Conard v. Atlantic Ins. Co., 1 Pet. 386, 439 (U. S. 
1828) ; Prince v. Bartlett, 8 Cranch 431, 434 (U. S. 1814) ; United States v. Hooe, 
3 Cranch 73, 91 (U. S. 1805); Nolte v. Hudson Nav. Co., 8 F.(2d) 859, 865, 866 
(C. C. A. 2d, 1925) ; Strain v. United States Fid. Co., 292 Fed. 604, 698 (C. C. A. 
8th, 1923), aff'd, 264 U.S. 570 (1924). 
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and priorities of creditors may be made to appear.” ** Only when 
these conditions have been met does section 3466 come into 
operation. 

The two illustrative modes of interest for our purposes are the 
first, a voluntary assignment and the last, an act of bankruptcy. 
The applicable act of bankruptcy consists in having “ (5) made 
a general assignment for the benefit of his creditors; or, while 
insolvent, a receiver or a trustee has been appointed, or put in 
charge of his property.” *® Under the latter portion of this act 
of bankruptcy, section 3466 comes into operation at the time of 
the appointment of a receiver, but not before. The first portion, 
and the first illustrative mode under section 3466, namely, a vol- 
untary assignment, are also pertinent because the Supreme Court 
has held that a “consent receivership” amounts to a voluntary 





48 Bramwell v. United States Fid. & Guar. Co., 269 U. S. 483, 490 (1926); 
United States v. Oklahoma, 261 U. S. 253, 260 (1923) ; Beaston v. Farmers’ Bank, 
12 Pet. 102, 133 (U.S. 1838); Conard v. Atlantic Ins. Co., 1 Pet. 386, 439 (U. S. 
1828) ; United States v. Hooe, 3 Cranch 73, 91 (U.S. 1805) ; Bush v. United States, 
14 Fed. 321, 323 (C. C. D. Ore. 1882) ; United States v. Griswold, 8 Fed. 496, 501 
(C. C. D. Ore. 1881); United States v. Wilkinson, Fed. Cas. No. 16,695 
(C. C. W. D. Mo. 1878). It has been argued that there must be a transfer of the 
title before § 3456 is applicable, but this is not required. Bramwell v. United States 
Fid. & Guar. Co., supra, at 489. A transfer of the possession and control is 
sufficient. 

49 32 Stat. 797 (1903), 11 U. S. C. § 21(a) (4) (1926), as amended by the Act 
of May 27, 1926, 44 Stat. 662, 11 U. S. C. Supp. III § 21(a)(5) (1929). The word 
“insolvent ” has been held to mean insolvent in the bankruptcy sense. United 
States v. Oklahoma; Nolte v. Hudson Nav. Co., both supra note 47; In re Cleve- 
land Discount Co., 9 F.(2d) 97 (D. Ohio 1924); Im re Yegen, 1 F.(2d) 841 
(C. C. A. 9th, 1924), certiorari denied, 266 U. S. 634 (1925) ; Anderson v. Myers, 
296 Fed. ror (C. C. A. 5th, 1924); In re Crystal Ice & Fuel Co., 283 Fed. 1007 
(D. Mont. 1922) ; Im re Butte Duluth Mining Co., 227 Fed. 334 (D. Mont. 1915) ; 
Maplecroft Mills v. Childs, 226 Fed. 415 (C. C. A. 4th, 1915); In re Valentine 
_ Bohl Co., 224 Fed. 685 (C. C. A. 2d, 1915); In re Butler & Co., 207 Fed. 705 
(C. C. A. 1st, 1913), certiorari denied, 231 U. S. 752 (1913). Before the Amenda- 
tory Act of May 27, 1926, when the receiver (except on the insolvent debtor’s own 
application) had to be appointed “ because of insolvency,” such a construction, as 
was pointed out by the dissenting judge in the last case cited, practically defeated . 
the purpose of this legislation. Accordingly, some cases held that it was sufficient 
“if the debtor was in fact insolvent in the bankruptcy sense at the time of the 
appointment of the receiver, even though that appointment was based solely upon 
allegations of insolvency in the equity sense.” In re Bucyrus Road Machinery Co., 
10 F.(2d) 333 (C. C. A. 6th, 1926) ; see Davis v. Michigan Trust Co., 2 F.(2d) 194, 
196 (C. C. A. 6th, 1924), and cases cited. The necessity for the causal relation was 
removed by the Amendatory Act of May 27, 1926. 
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assignment.°° One may urge that in this mode section 3466 
should attach when the answer is filed admitting the allegations 
of the bill and joining in the prayer for a receiver; but the assign- 
ment is perhaps not complete until the receiver is appointed. 

In an equity receivership, then, section 3466 comes into opera- 
tion, if at all, at the time of the appointment of a receiver.” 
Hence it was held in County of Spokane v. United States *’ that 
the priority under this section was superior to liens arising after 
that date. 

In bankruptcy the date of the filing of the petition is chosen be- 
cause liens may not arise thereafter upon the estate of the bank- 
rupt. “ The filing of the petition is a caveat to all the world, and 
in effect an attachment and injunction.” It is “the point of 
time which is to separate the old situation from the new in the 
bankrupt’s affairs.” * It fixes “the line of cleavage.” °° There- 
after the property of the bankrupt, wherever it is found, is under 
the control of the bankruptcy court “with a view to its equal 
distribution among the creditors.” °° In addition, the trustee in 





50 United States v. Butterworth-Judson Corp., 269 U. S. 504 (1926); Price v. 
United States, 269 U. S. 492 (1926); see Mellon v. Michigan Trust Co., 271 U.S. 
236, 237 (1926). When proceeding under the first clause of § 21(a) (5), insolvency 
means in the bankruptcy sense. When proceeding under the first mode in § 3466, 
the result is not so clear. The section reads “ not having sufficient property to 
pay all his debts, makes a voluntary assignment thereof.” The word “ property ” 
means “unquestionably all the property which the debtor possesses.” United 
States v. Hooe, 3 Cranch 73, 91 (U. S. 1805). Insolvency, therefore, under the 
first mode does not mean insolvency in the equity sense of inability to pay all 
debts as they fall due. United States v. Oklahoma, 261 U. S. 253, 261 (1923). Its 
meaning here has been stated to be the same as its meaning in the bankruptcy sense. 
United States v. Middle States Oil Corp., 18 F.(2d) 231, 234 (C. C. A. 8th, 1927) ; 
cf. United States v. Butterworth-Judson Corp., supra, at 511. 

51 See United States v. Oklahoma, 261 U. S. 253, 260 (1923); County of Spo- 
kane v. United States, 279 U. S. 80, 93 (1929). 

52 279 U.S. 80 (1929). The taxes falling due and assessed after the appoint- 
ment of the receiver against specific property in his hands became liens thereon. 
Western Elec. Co. v. Norway P. C. & D. D. Co., 126 Wash. 204, 217 Pac. 1021 
(1923); cf. New York Term. Co. v. Gaus, 204 N. Y. 512, 98 N. E. 11 (1912). 
Aside from taxes, the rule is usually otherwise. See note 87, infra. That these taxes 
became liens was not mentioned by the Supreme Court. 

53 Mueller v. Nugent, 184 U. S. 1, 14 (1902); May v. Henderson, 268 U. S. 
III, 117 (1925). 

54 White v. Stump, 266 U. S. 310, 313 (1924). 

55 Everett v. Judson, 228 U.S. 474, 479 (1913). 

56 Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 300, 307 (1911). 
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bankruptcy, “as to all property in the custody or coming into 
the custody of the bankruptcy court, shall be deemed vested with 
all the rights, remedies, and powers of a creditor holding a lien 
by legal or equitable proceedings thereon; and also, as to all 
property not in the custody of the bankruptcy court, shall be 
deemed vested with all the rights, remedies, and powers of a 
judgment creditor holding an execution duly returned unsatis- 
fied.” ** This status likewise relates to the time of the filing of 
the petition.** Liens, therefore, may not arise upon the estate of 
the bankrupt after the date of the filing of the petition.” 

Turning next to liens arising before the appointment of a re- 
ceiver in an equity receivership, it may be noted that no such con- 
flict was involved in County of Spokane v. United States. The 
question of the result of a contest between a perfected and specific 
statutory lien and the priority of the United States was expressly 
left unconsidered.® 

It was held at an early date, however, in the case of United 
States v. Hooe,® that section 3466 did not displace a prior mort- 
gage. In another early case, Thelusson v. Smith,” it was stated 
that the section did not override a prior judgment plus an execu- 
tion and levy. One may urge, on the other hand, that a mortgage 





57 36 Stat. 840 (1910), 11 U.S. C. § 75(a) (2) (1926). 

58 Fairbanks Steam Shovel Co. v. Wills, 240 U.S. 642 (1916) ; Clark v. Huckaby, 
28 F.(2d) 154 (C. C. A. 8th, 1928), certiorari denied, 278 U. S. 648 (1928); Wat- 
kins v. Alexander, 283 Fed. 968 (C. C. A. 5th, 1922); Edgington v. Taylor, 270 
Fed. 48 (C. C. A. 8th, 1920) ; In re Capital City Cap Co., 251 Fed. 664 (D. N. J. 
1918). 

59 It was expressly so stated in Lazarus v. Prentice, 234 U. S. 263, 266 (1914); 
People’s Homestead Ass’n v. Bartlette, 33 F.(2d) 561, 562 (C. C.’A. 5th, 1929) ; 
Tidewater Plumbing Supply Co. v. Schimmel, 296 Fed. 459, 461 (C. C. A. 4th, 
1924); In re Dayton Coal & Iron Co., 291 Fed. 390, 396 (E. D. Tenn. 1922); 
Farracy v. Perry, 12 S. W.(2d) 651, 655 (Tex. Civ. App. 1928). But cf. Eggleston 
v. Birmingham Purchasing Co., 15 F.(2d) 529 (C. C. A. 5th, 1926) ; Im re Caswell 
Const. Co., 13 F.(2d) 667 (N. D. N. Y. 1926). 

60 279 U. S. 80, 95 (1929). 

61 3 Cranch 73 (U.S. 1805). Accord: Wilcocks v. Waln, 10 S. & R. 380 (Pa. 
1824). 


and United States v. Canal Bank, Fed. Cas. No. 14,715 (C. C. D. Me. 1844), some- 
times cited on the question of priority, are distinguishable because § 3466 never 
came into operation. Cf. United States v. Sheriff of Charleston, Fed. Cas. No. 
16,276 (D. S. C. 1803) ; see United States vy. Mechanics’ Bank, Fed. Cas. No. 15,756, 
at p. 1232 (E. D, Pa. 1829), 


@ 
62 2 Wheat. 396, 426 (U.S. 1817). Prince v. Bartlett, 8 Cranch 431 (U.S. 1814) ; 
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at that time, and an execution and levy were thought of as trans- 
ferring the title of the debtor. Counsel so argued in several 
cases.** And, indeed, in the Thelusson case the language of the 
Supreme Court is as follows: 


“The United States are to be first satisfied; but then it must be out 
of the debtor’s estate. If, therefore, before the right of preference has 
accrued to the United States, the debtor has made a bona fide con- 
veyance of his estate to a third person, or has mortgaged the same to 
secure a debt, or if his property has been seized under a fi. fa., the prop- 
erty is devested out of the debtor, and cannot be made liable to the 
United States. A judgment gives to the judgment creditor a lien on 
the debtor’s lands, and a preference over all subsequent judgment credi- 
tors. But the act of congress defeats this preference, in favour of the 
United States, in the cases specified in the 65th section of the act 
of 1799.” * 


But the statement in the Thelusson case as to judgment liens was 
distinguished in the subsequent case of Conard v. Atlantic Insur- 
ance Co.,*° in the same manner as the statutes of the state of 
Washington were disposed of in the County of Spokane case, 
namely, as involving a general statutory lien which needed per- 
fecting and was not perfected. 

Conard v. Atlantic Insurance Co. and United States v. Hooe, 
were followed and extended in later cases which did not, and in 
most instances could not, rely upon the divestiture of the debtor’s 
title to the property in question prior to the time section 3466 
attached. Though the later cases are not many, they are per- 





63 See, e.g., Thelusson v. Smith, 2 Wheat. 396, 414-16 (U. S. 1817); United 
States v. Hawkins’ Heirs, 4 Mart. (N.s.) 317, 326 (La. 1826). 

64 2 Wheat. at 426. 

85 y Pet. 386, 442-44 (U. S. 1828). In the Thelusson case, the judgment 
creditor never proceeded to execution and levy. The court in the Conard case, 
beside the fact that the judgment lien was never perfected, mentioned that: (1) the 
title to the property was never transferred to the contesting judgment creditor; (2) 
the judgment creditor, even though he had a general statutory lien, had, apparently, 
no interest in the property, but a mere power to consummate his general lien. In 
the Conard case respondentia bonds secured by a transfer of the goods were held 
unaffected by § 3466. Accord: United States v. Delaware Ins. Co., Fed. Cas. No. 
14,942 (C. C. E. D. Pa. 1823). 

66 Brent v. Bank of Washington, 10 Pet. 596 (U.S. 1836) (involving lien of a 
bank under its by-laws upon shares of its capital stock for a loan to the now 
deceased owner of the shares who also had become indebted to the United States) ; 
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haps sufficient for one reasonably to contend that this section does 
not disturb liens by agreement and specific statutory liens arising 
before it comes into operation. Such a lien is superior to the 
extent of the property it embraces. The reason for this result 
was explained by way of dictum in the case of United States v. 
Lewis, as follows: 






“True, the priority of the United States does not override any liens 
upon the debtor’s property which existed before the event occurred 
which gives the statute priority, that is, before the insolvency. . . . The 
reason for this is obvious. The claim of the government extends only 
to that which was the property of the debtor when he became insolvent, 
and his property is only that, in substance, which remains after the 
satisfaction of liens upon it.” ® 

























When the conflict is with a general statutory lien, for example, 
a laborer’s lien, a judgment lien, or a lien for taxes, even more 
doubt is encountered.® At the outset two constructions are pos- 
sible to eliminate the effect of the lien. If the statute provides 
steps for the enforcement of the lien, for instance, distraint for 
taxes, or execution and levy under a judgment, it may be held 
necessary to take such steps in order to perfect it — and, thus 
perfected, the lien frequently becomes specific. This was the 
course pursued in County of Spokane v. United States, and in the 
Thelusson case as explained in the Conard case. Or a statute pro- 
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United States v. Guaranty Trust Co., 33 F.(2d) 533 (C. C. A. 8th, 1929) (mort- 
gages) ; North River Coal & Wharf Co. v. McWilliams Bros., 32 F.(2d) 355 (S. D. 
N. Y. 1929) (mortgage); United States v. Griswold, 8 Fed. 496 (C. C. D. Ore. 
1881) (mortgages) ; United States v. Cutts, Fed. Cas. No. 14,912 (C. C. D. N. H. 
1832) (transfer without endorsement of certificate of stock as security for loan) ; 
People’s Nat. Bank v. Corse, 133 Tenn. 720, 182 S. W. 917 (1916) (mesne attach- 
ment lien); see Savings & Loan Soc. v. Multnomah County, 169 U. S. 421, 428 
(1898) ; United States v. Duncan, Fed. Cas. No. 15,003, at p. 934 (C. C. D. Ill. 
1850) ; United States v. Hawkins’ Heirs, supra note 63, at 326-34; cf. Phillips v. 
The Thomas Scattergood, Fed. Cas. No. 11,106 (E. D. Pa. 1828). In the case of 
Jacob Richardson, 9 Op. Att’y GEN. 28, 29 (1857), it was said, “ by the later cases 
it seems to be well settled that the priority of the United States will not reach 
back over any lien, whether it be general or specific.” 

67 Fed. Cas. No. 15,595, at p. 924 (C. C. E. D. Pa. 1875), aff'd, 92 U. S. 618 
(1875). 

68 See United States v. Duncan, supra note 66, at 935. In Brent v. Bank of 
Washington, 10 Pet. 596, 611, 612 (U. S. 1836), the Supreme Court said that it 
had “ never been decided, that it affects any lien, general or specific, existing when 
the event took place which gave the United States a ¢laim of priority,” 


Pat an 
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viding for a general statutory lien may be construed as no more 
than a priority statute.*° Such a construction may not be unrea- 
sonable because it is hard to distinguish between a general statu- 
tory lien and a right of priority of payment in the distribution of 
a debtor’s estate.” If the statute is so construed, the priority 
under section 3466 will prevail.” 

But suppose the general statutory lien is perfected or is con- 
strued as being perfect without more than the statutory declara- 
tion, and as giving some interest in the debtor’s property as dis- 
tinguished from a right of priority of payment in the distribution 
of the debtor’s estate. It would seem that if section 3466 is sub- 
ject to a lien by agreement and to a specific statutory lien arising 
before it comes into operation, it should also be subject to a gen- 
eral statutory lien of the foregoing character similarly arising. 
Some authority points in this direction."* But in view of the 
liberal attitude displayed by the Supreme Court toward section 
3466 in recent cases, especially the County of Spokane case,"* the 
matter is left in doubt. 

In bankruptcy, it is fairly certain that a valid general statutory 
lien, if it is perfected or is perfect without more than the statutory 
declaration, if it gives some interest in the debtor’s property as 
distinguished from a right of priority of payment in the distribu- 
tion of the debtor’s estate, and if it arises prior to the date of the 





689 Piedmont Corp. v. Gainesville & N. W. R. R., supra note 15; cf. Blair, 
supra note 16, at 27, 28. Section 3466 does not give a lien. See note 85, infra. 

7° Compare Brandeis, J., in Marshall v. New York, 254 U. S. 380, 385, 386 
(1920). A distinguishing earmark between a lien and a right of priority is per- 
haps to be found in the fact that the former gives some interest in the debtor’s 
property whereas the latter does not. The ease with which a debtor is able to 
transfer his property free of the so-called lien may be suggested as one consideration 
for detecting this earmark. 

71 Piedmont Corp. v. Gainesville & N. W. R. R., supra note 15 . 

72 In Cottrell v. Pierson, 12 Fed. 805 (C. C. D. Neb. 1881), the court felt that a 
lien by judgment under which there had been no execution or levy was superior to 
the priority under § 3466. See United States v. Hawkins’ Heirs, supra note 63, 
at 334. Contra: Stover v. Scotch Hills Coal Co., 4 F.(2d) 748 (W. D. Pa. 1924). 

7 The Supreme Court in County of Spokane v. United States, 279 U. S. 
So, 91 (1929), apparently cited with approval the case of Stover v. Scotch Hills 
Coal Co., supra note 72, where, at least as to a portion of the amount due the 
state of Pennsylvania, a general statutory lien in its favor giving some interest in 
the debtor’s property had been perfected pursuant to §2 of an Act of 1911, Pa. 
Laws rort, at 956, prior to the appointment of the receiver on Dec. 23, 1922. This 
date does not appear in the reported decision, 
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filing of the petition, is superior to the priority of the United 
States. The priority of the United States in bankruptcy for taxes 
and for other debts due it is given by section 64 in paragraph 
(b), (6) and (7), respectively. Inasmuch as that section is lim- 
ited to the estate remaining for distribution among general credi- 
tors after payment of all valid liens,* including general statutory 
liens of the character indicated,” valid liens, even general 
statutory ones, should be superior to the claim of the United 
States. 

But it may be contended that there is nowhere in the Bank- 
ruptcy Act any affirmative provision protecting statutory liens 
whether they be general or specific. The only pertinent provision 
is section 67(d),”° to the effect that “liens given or accepted in 
good faith and not in contemplation of or in fraud upon the pro- 
visions of this title, and for a present consideration, . . . shall, 
to the extent of such present consideration only, not be affected 
by anything herein.” And statutory liens can hardly be said to 
be “liens given or accepted in good faith.” "’ In answer to this 
argument may be advanced the rule laid down under section 
70(a),"* of the Bankruptcy Act that “ the trustee takes the prop- 
erty of the bankrupt, in cases unaffected by fraud, in the same 
plight and condition that the bankrupt himself held it, and sub- 





74 See Richmond v. Bird, 249 U. S. 174, 177 (1919), a@ff’g 240 Fed. 545, 551 
(C. C. A. 4th, 1917); Im re Tresslar, 20 F.(2d) 663, 664 (M. D. Ala. 1927); 
In re Rowe & Bros., 18 F.(2d) 658, 660 (W. D. Pa. 1927) ; In re Caswell Const. Co., 
supra note 59, at 670, 671; Lott v. Salsbury, 237 Fed. 191, 192 (C. C. A. 4th, 1916), 
aff’g In re Rauch, 226 Fed. 982, 984 (E. D. Va. 1915) ; In re Hosmer, 233 Fed. 318, 
319 (S. D. Iowa 1916); In re Yoke Vitrified Brick Co., 180 Fed. 235, 239 (D. Kan. 
1910) ; In re Cramond, 145 Fed. 966, 978 (N. D. N. Y. 1906) ; In re Kerby-Dennis 
Co., 95 Fed. 116, 119 (C. C. A. 7th, 1899). 

75 In re Tresslar, supra note 74 (general statutory tax lien); cf. In re Proud- 
foot, 173 Fed. 733 (N. D. W. Va. 1009). 

76 36 Stat. 842 (1910), 11 U. S. C. $ 107(d) (1926). 

77 See In re Consumers’ Coffee Co., 151 Fed. 933, 935 (E. D. Pa. 1907); In re 
Cramond, supra note 74, at 976. In In re Caswell Const. Co., supra note 59, the 
court, after first entertaining this doubt, at 668, 669, continued by stating that 
“the weight of authority, however, is that liens both voluntary and statutory do 
come within the provisions of section 67(d),” citing cases. But then the court 
added that the phrase “to the extent of such present consideration only,” inserted 
by the Amendatory Act of June 25, 1910, 36 Stat. 842, would not apply to 
statutory liens. 

78 30 Stat. 565 (1898), 11 U.S. C. 110(a) (1926). 
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ject to all the equities impressed upon it in the hands of the bank- 
rupt, except in cases where there has been a conveyance or en- 
cumbrance of the property which is void as against the trustee by 
some positive provision of the act.”*® An indirect inference to 
the same effect may be gathered from provisions like those found 
in section 67(a), (c), and (f), invalidating certain statutory liens 
in certain instances.*° Of course, in order to protect general 
creditors from unrecorded liens which a lien creditor might have 
attacked had not bankruptcy intervened, Congress gave the trus- 
tee the status of a lien creditor.** But this status, though relating 
to, does not relate back of, the date of the filing of the petition.* 
Hence statutory liens, whether general or specific, arising prior 
to the date of the filing of the petition, which a lien creditor or a 
judgment creditor with an execution returned not satisfied might 
not have attacked, and which are not invalidated by some positive 
provision of the Bankruptcy Act, have been protected,** and have 





79 Thompson v. Fairbanks, 196 U. S. 516, 526 (1905). See, accord, Zartman v. 
First Nat. Bank, 216 U. S. 134, 138 (1910); Security Warehousing Co. v. Hand, 
206 U.S. 415, 423 (1907); York Mfg. Co. v. Cassell, 201 U. S. 344, 352 (1906); 
Hewit v. Berlin Machine Works, 194 U. S. 296, 302, 303 (1904). 

80 See In re Kerby-Dennis Co., supra note 74, at 119. 

81 See note 57, supra. The purpose of this legislation is given in H. R. Rep. 
No. 511, 61st Cong. 2d Sess., at 6, 7; SEN. Rep. No. 691, at 6, 7; 45 Conc. REC. 
2271, 2275, 2277 (1910); Im re Kruse, 234 Fed. 470, 472, 473 (N. D. Iowa 1916); 
In re Farmers’ Codperative Co., 202 Fed. 1005, 1006 (D. N. D. 1913). 

82 Finance & Guar. Co. v. Oppenhimer, 276 U.S. 10 (1928) ; Bunch v. Maloney, 
246 U. S. 658 (1918) (mem.); Martin v. Commercial Nat. Bank, 245 U. S. 513 
(1918) ; Bailey v. Baker Ice Machine Co., 239 U. S. 268 (1915). 

83 The reason given in Richmond v. Bird; In re Tresslar; In re Rowe & Bros.; 
Lott v. Salsbury; Jn re Rauch, In re Hosmer, all supra note 74; and In re Mock, 
228 Fed. 94 (S. D. Miss. 1915), all cases of conflict between general or specific 
statutory liens and § 64(b), was that that section applied only to the estate remain- 
ing for distribution among general creditors after the satisfaction of all valid liens. 
This same construction was properly combined with the rule in Thompson v. Fair- 
banks, 196 U. S. 516 (1905), in In re Cramond, supra note 74. This construction 
was used together with a correct inference as to the validity of statutory liens drawn 
from § 67(a) and (c), in In re Kerby-Dennis Co., supra note 74. It was mentioned 
in In re Caswell Const. Co., supra note 59, after stating that statutory liens were 
within § 67(d). Both steps were also relied upon in Jn re Yoke Vitrified Brick Co., 
supra note 74. For other cases stating that statutory liens are protected by § 67(d), 
see Britton v. Western Iowa Co., 9 F.(2d) 488, 490 (C. C. A. 8th, 1925) ; Zn re San 
Joaquin Valley Packing Co., 295 Fed. 311, 313 (C. C. A. oth, 1924); In re Purvis, 
293 Fed. 102, 106 (S. D. Miss. 1923) ; Brown Shoe Co. v. Wynne, 281 Fed. 807, 809 
(C. C. A. 5th, 1922); Norris v. Trenholm, 209 Fed. 827, 829 (C. C. A. 5th, 1913). 
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been held superior to the present clauses (5), (6), and (7) of 
paragraph (b) of section 64.** 


LIEN CLAIMS OF THE UNITED STATES 


In this division we are no longer dealing simply with priority of 
payment in the distribution of the debtor’s estate, but with liens 
which give some interest in his property. Section 3466 does not 





84 Richmond v. Bird (landlord’s specific statutory lien held superior to taxes) ; 
In re Tresslar (general statutory tax lien held superior to wages after the Amenda- 
tory Act of May 27, 1926); In re Rowe & Bros. (landlord’s specific statutory lien 
held superior to taxes due the United States), all supra note 74; In re Caswell 
Const. Co., supra note 59 (mechanics’ liens held superior to taxes due the United 
States) ; Lott v. Salsbury (landlord’s specific statutory lien held superior to wages) ; 
In re Hosmer (landlord’s specific statutory lien held superior to taxes), both supra 
note 74; In re Mock, supra note 83 (landlord’s specific statutory lien held superior 
to wages); In re Yoke Vitrified Brick Co., supra note 74 (mechanics’ liens 
held superior to wages) ; In re Proudfoot, supra note 75 (general statutory judg- 
ment lien held superior to wages); Im re Kerby-Dennis Co., supra note 74 (la- 
borers’ specific statutory liens held superior to other wages) ; see Jn re Cramond, 
supra note 74, where, in addition to the statutory lien, the materialman had 
a partial assignment of the money to be paid the contractor. In Im re A. E. 
Fountain, Inc., supra note 14, at 874, the court stated that “of course, any tax 
which is a lien would necessarily precede any other claim whether by virtue of the 
taxing power or otherwise which was not a prior lien.” There, however, the New 
York State Tax Commission and the Commissioner of Internal Revenue agreed to 
share pro rata in the fund. See In re Green River Jockey Club, 5 F.(2d) 259, 261 
(W. D. Ky. 1925). Another case, In re Wyley Co., supra note 14, on its facts be- 
longs in this division, but the court erroneously assumed that the federal tax had 
become a lien. It does not appear that any notice was ever given or demand made 
for payment. See note 4, supra. And the assessment was made after the petition in 
bankruptcy was filed. See note 87, infra. Contra: In re Tebo, 101 Fed. 419 (D. W. 
Va. 1900) (wages) ; cf. In re McDavid Lumber Co., 190 Fed. 97 (N. D. Fla. 1911) 
(wages). 

The first four clauses of § 64(b) have to do with the costs of preserving and ad- 
ministering the estate. As a general rule, a lienholder is not chargeable with the 
general expenses of preserving and administering the estate — he is only chargeable 
with a ratable proportion of the reasonable expenses of the sale of the property 
subject to his lien, and of so much else as actually helped to preserve the property 
or its proceeds for his benefit. Some recent applications of this rule in bankruptcy 
are: Lerner Stores Corp. v. Electric Maid Bake Shops, 24 F.(2d) 780 (C. C. A. 
5th, 1928); Im re Myers, 24 F.(2d) 349 (C. C. A. 2d, 1928); Im re Chakos, 24 
F.(2d) 482 (C. C. A. 7th, 1928); In re Green, 23 F.(2d) 889 (W. D. La. 1927). 
In an equity receivership: MacGregor v. Johnson-Cowdin-Emmerich, 31 F.(2d) 
270 (C. C. A. 2d, 1929); Seaboard Nat. Bank v. Rogers Milk Products Co., 21 
F.(2d) 414 (C. C. A. 2d, 1927). 
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create a lien.*° If the lien interest of the United States arises by 
agreement and the United States is claiming a greater superiority 
as to the property covered by the lien than that given by section 
3466, it will generally be subject to the same rules that govern 
private individuals.*° 

Concerning statutory liens, the almost all important one is the 
lien for taxes given by section 3186 of the Revised Statutes. This 
is a sweeping general lien “ upon all property and rights to prop- 
erty, whether real or personal ” of the tax debtor. At one time it 
was good even as against bona fide purchasers. This led to so 
much criticism that it was finally amended in order to give relief 
to mortgagees, purchasers, and judgment creditors,** against 





85 See Bramwell v. United States Fid. & Guar. Co., 269 U. S. 483, 488 (1926); 
United States v. Oklahoma, 261 U. S. 253, 259 (1923); Beaston v. Farmers’ Bank, 
12 Pet. 102, 133 (U.S. 1838) ; Conard v. Atlantic Ins. Co., 1 Pet. 386, 439 (U.S. 1838) ; 
United States v. Hooe, 3 Cranch 73, 90 (U. S. 1805); United States v. Fisher, 2 
Cranch 358, 390 (U. S. 1805); Jn re Rowe & Bros., Inc., supra note 74, at 660; 
Kennebec Box Co. v. Richards Corp., 5 F.(2d) 951, 952 (C. C. A. 2d, 1925); 
United States v. Griswold, supra note 48, at 500, 501; United States v. Wilkinson, 
supra note 48, at 606; United States v. Eggleston, Fed. Cas. No. 15,027, at p. 981 
(C. C. D. Ore. 1877); United States v. Clark, Fed. Cas. No. 14,807, at p. 450 
(C. C. D. N. Y. 1826) ; Otis v. Warren, 16 Mass. 53, 57 (1819). 

86 This result would seem to follow, by analogy, from the well established rule 
that when the United States enters into commercial transactions with private indi- 
viduals it is subject to the same rules of law as those governing private individuals. 
As it was tersely put by Mr. Justice Holmes in the case of United States v. National 
Exchange Bank, 270 U. S. 527, 534 (1926), “ The United States does business on 
business terms,” citing Cooke v. United States, 91 U. S. 389 (1875). Accord: 
United States v. Smith, 94 U. S. 214 (1876); United States v. Bostwick, 94 U. S. 
53 (1876); United States v. Bank of the Metropolis, 15 Pet. 377 (U. S. 1841); 
cf. United States v. Nicholls, 4 Yeates 251 (Pa. 1805). 

87 37 Stat. 1016 (1913), further amended by an Act of Feb. 26, 1925, 43 
Stat. 994, 26 U.S. C. § 115 (1926), and by § 613(a) of the Revenue Act of 1928, 45 
Stat. 875, 26 U.S. C. Supp. III § 115(a)-(f) (1929) ; see Rogge, supra note 4. Can 
this lien arise on the estate in bankruptcy after the date of the filing of the petition, 
and on the estate in an equity receivership after the date of the appointment of a 
receiver? In view of the present reading of § 115(b), and in view of the authorities 
collected in notes 53-59, supra, one would suppose that the lien of the United 
States under this section could not arise on the estate in bankruptcy after the date 
of the filing of the petition. See Jn re A. E. Fountain, Inc., supra note 14, at 875. 
As to the estate in an equity receivership, the answer is doubtful. Though an 
inchoate lien may be perfected after the date of the appointment of a receiver in a 
receivership which has as its purpose the distribution of the debtor’s estate among 
his creditors, it is usually held that a lien may not arise in such a receivership after 
that time as to property coming into the receiver’s possession. Wiggington v. 
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whom the lien is not to be valid until notice of it has been filed by 
the collector as prescribed.** 

Relief, however, is given only to mortgagees, purchasers, and 
judgment creditors. With the exception of judgment liens, statu- 
tory liens, whether general or specific, are subject to the lien 
given by section 3186, no matter when they arise.*® This leads to 
an interesting conflict. Suppose that in a given case a mortgage 
is ahead of the lien of the United States for taxes under section 
3186, and that a certain statutory lien, for instance, a lien for 
taxes due the state, is, by a state statute, placed ahead of the mort- 
gage. In such a situation the case of Ferris v. Chic-Mint Gum 
Co. * erroneously held that both the mortgage and the lien of the 
state for taxes should be placed ahead of the tax lien of the 
United States. The proper solution is that suggested by counsel 
for the United States in their brief in the County of Spokane case, 
and mentioned by the Supreme Court in its opinion: 





Auburn Wagon Co., 33 F.(2d) 496 (C. C. A. 4th, 1929) ; Quinn v. Bancroft-Jones 
Corp., 12 F.(2d) 958 (W. D. N. Y. 1926); Davis v. Seneca Falls Mfg. Co., 8 
F.(2d) 546 (W. D. N. Y. 1925); Horn v. Pere Marquette R. R., 151 Fed. 626 
(C. C. E. D. Mich. 1907); Clark v. Bacorn, 116 Fed. 617 (C. C. A. goth, 1902); 
Fidelity Ins., etc., Co. v. Roanoke Iron Co., 81 Fed. 439 (C. C. W. D. Va. 1896) ; 
Temple v. Glasgow, 80 Fed. 441 (C. C. A. 4th, 1897); Jackson v. Lahee, 114 Ill, 
287, 2 N. E. 172 (1885); Attorney-General v. Continental Life Ins. Co., 28 Hun 
360 (N. Y. 1882), aff'd (mem.), 93 N. Y. 630 (1883) ; Cowan v. Pennsylvania Plate 
Glass Co., 184 Pa. 1, 38 Atl. 1075 (1898); Holliday v. Hemingway, 137 S. C. 124, 
134 S. E. 530 (1926), and cases cited. But it has been held otherwise as to a lien 
for taxes due a state. See the cases cited in note 52, supra. 

88 26 U. S. C. Supp. III §115(b) (1929). There are cases so holding. In re 
MacKinnon Mfg. Co., 24 F.(2d) 156 (C. C. A. 7th, 1928); Ormsbee v. United 
States, 23 F.(2d) 926 (S. D. Fla. 1928); Ferris v. Chic-Mint Gum Co., 14 Del. 
Ch. 232, 124 Atl. 577 (1924); cf. In re Fahnestock Mfg. Co., 7 F.(2d) 777 (W. D. 
Pa. 1925) ; Sherwood v. United States, 5 F.(2d) 991 (E. D. N. Y. 1925). In Rogge, 
supra note 4, at 580, it was argued that it was not necessary for the mortgagee, 
purchaser, or judgment creditor to record, even though provision was made therefor, 
in order to be protected against the lien of the United States. But the case of 
In re MacKinnon Mfg. Co., supra, held otherwise. 

89 See United States v. San Juan County, 280 Fed. 120, 121 (W. D. Wash. 1922) 
(lien for taxes). This case was purported to be followed in Stover v. Scotch Hills 
Coal Co., supra note 72. But cf. In re Wyley Co., supra note 14, where the court 
erroneously assumed that the taxes due the United States had become a lien, and 
then held that the United States should share equally with the state of Georgia 
which also claimed a lien for taxes. 

90 Supra note 88; see United States v. Guaranty Trust Co., supra note 66, at 
539; Wilcocks v. Waln, supra note 61, at 382. 
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“ Moreover, it is contended by the government that the relative prior- 
ities could have been maintained in that case by setting apart sufficient 
funds to pay the mortgage before paying the Federal taxes and then 
providing for payment of the state tax out of the sum so set apart.” * 


It is only in this last division where we are no longer concerned 
simply with priority of payment that the superiority of the United 
States is substantially the same in the two proceedings. 


STATUTORY CHANGES 


These differences in priority which have come to make the 
extent of the preference of the United States depend so strik- 
ingly on the nature of the proceeding in which it is asserted could 
be largely eliminated by an act of Congress confining itself to the 
conflict between non-lien claims in an equity receivership. This 
act, it is suggested, should make the priority of non-lien claims 
of the United States substantially the same as in bankruptcy. 
That the order of priority in bankruptcy should be deemed pref- 
erable is not surprising, since this order has been the subject of 
recent and frequent amendments by Congress. 

Such an act would consist of three sections. Section (1), para- 
graph (a), deals with an equity receivership whether in a state or 
federal court. Paragraph (a) in clause (1) provides that non- 
lien taxes due a state, territory, or one of their political subdivi- 
sions shall share equally with non-lien taxes due the United 
States. Such has been the rule in bankruptcy since the enactment 
of the present Act in 1898; and it is the fairer one. Paragraph 
(a) in clause (2) provides that non-lien taxes due a state, terri- 
tory, or one of their political subdivisions shall have priority over 
non-lien claims of the United States other than for taxes. This 
likewise has been the rule in bankruptcy under the construction 
given section 64 by the case of Davis v. Pringle.** Though the 
result in Davis v. Pringle was reversed by Congress in the 
Amendatory Act of May 27, 1926, it was expressly provided in 
that Act that taxes due a state or one of its political subdivisions 
should have priority over non-lien claims of the United States 
other than for taxes. 





91 279 U.S. 80, 91 (1929). 92 268 U.S. 315 (1925). 
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When the competition is between non-lien claims of the United 
States, whether for taxes or otherwise, and non-lien claims of a 
state, territory or one of their political subdivisions, other than 
for taxes, the rule in bankruptcy and in an equity receivership is 
the same. The United States is entitled to priority in both pro- 
ceedings. There is no reason for any change. 

Paragraph (a) in clause (3) abolishes the common law rule of 
six-months claimants. In clause (4), it enacts that wage claims, 
not to exceed $600 to each claimant, which have been earned 
within three months before the date of the commencement of the 
proceeding, shall have priority over non-lien claims, whether for 
taxes or otherwise, of the United States, a state, territory, or one 
of their political subdivisions. This rule was declared in bank- 
ruptcy by the Amendatory Act of May 27, 1926. 

Paragraph (b) provides that in an equity receivership in a 
federal court no penalty or forfeiture, except for the amount of 
the pecuniary loss sustained together with such interest as may 
have accrued thereon, shall be allowed to any participant whether 
public or private. With reference to an equity receivership in a 
state court, Congress can make no such provision. It can pro- 
vide, however, that no penalty or forfeiture, with the exception 
mentioned, shall be allowed to the United States. This will be 
paragraph (c), clause (1). And it can further enact, with the 
exception mentioned, and also except as otherwise provided in 
paragraph (d), that any penalty or forfeiture, even if it has be- 
come a specific lien, shall be subject to the priority of the United 
States. This will be paragraph (c), clause (2). 

Paragraph (d) covers the situation in which a claim subject to 
the priority of the United States is by some state law given prior- 
ity over a claim which is superior to the claim of the United 
States. It provides that in such a case a sum equal to the amount 
of the claim which is superior to the priority of the United States 
shall be set aside, and the United States shall be first paid out of 
the balance. 

There remains the competition between a non-lien claim of 
the United States and a lien claim. In an equity receivership it is 
a matter of doubt whether a general statutory lien is superior to 
a non-lien claim of the United States. But in bankruptcy it is 
fairly certain that a general statutory lien is superior. In view of 
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the difficulty in distinguishing between a general statutory lien 
and a right of priority of payment in the distribution of a debtor’s 
estate, one may urge an enactment to the effect that, except as other- 
wise specifically provided, the priority of the United States should 
be superior to general statutory liens. It seems more satisfactory, 
however, that this problem, for the time being at least, be left with 
the courts. 

Section 1 can be easily fitted into the Code. Section 191, title 
31 of the Code is the former section 3466 of the Revised Statutes. 
There is a gap in title 31 running back from section 191 to sec- 
tion 179. Hence, section 2 of the proposed act appropriately pro- 
vides that section 1 shall become section 190, title 31 of the Code. 
Section 3 then amends section 191 by adding, at the beginning 


thereof, the phrase “except as otherwise provided in section 
190.” 


O. John Rogge. 


Cuicaco, ILLINo!Is. 
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New England Outside of 
Massachusetts outside of New England , 
Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 


1921 6 27 4 18 12 55 22 
1922 77 18 51 307 71 435 
1923 49 14 37 277 76 363 
1924 64 17 21 295 77 380 
1925 89 21 38 304 70 431 
1926 93 19 44 355 72 492 
1927 107 20 391 74 531 
1928 102 18 425 75 567 
1929 = «131 19 493 74 675 
1930 135 20 502 72 694 
1931 122 18 483 72 672 
1932 112 15 565 77 735 
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*IQIQ-I19 I919-20 1920-21 1921-22 1922-23 1923-24 
BN: GN o<-cicee econ a= 8 II 8 12 17 
Third Year 67 156 196 271 232 246 
Second Year 66 221 285 246 261 265 
First Year 153 438 363 383 431 492 
Unclassified 21 59 go 49 50 45 
_ I — 45 32 37 


307 883 945 1002 1018 


1924-25 1925-26 1926-27 1927-28 1928-29 1929-30 
pa ee eee 17 29 29 18 34 34 
Third Year 246 314 310 351 379 403 
Second Year 346 347 362 426 443 429 
First Year 531 567 675 694 672 735 
Unclassified 34 32 27 26 36 25 
28 26 38 20 25 14 


1315 1441 1589 1640 





ExcisE TAXES MEASURED BY INCOME FROM FEDERAL INSTRUMEN- 
TALITIES. — The doctrine that a state cannot tax an instrumentality of 
the Federal Government received a new application in the recent decision 
of the Supreme Court in Macallen Co. v. Massachusetts.‘ In that case 
it was held that Massachusetts by amending its statute ? could not in- 





* These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. 


1 279 U.S. 620 (1929), rehearing denied, 50 Sup. Ct. 14 (1929), rev’g Macallen 
Co. v. Commonwealth, 163 N. E. 75 (Mass. 1928) ; see (1929) 42 Harv. L. REv. 444. 

2 Mass. Gen. Laws (1921) c. 63, § 32, as amended by Mass. Acts 1923, c. 424, 
§ 1; ibid. c. 63, § 30, cl. 5, as amended by Mass. Acts 1925, c. 343, § 1A. 
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clude income from federal tax-exempt * securities in the net income used 
to measure an excise tax upon domestic corporations.* This decision 
invites analysis, not only because of its effect upon state ° and federal ° 
legislation, but because of its apparent rejection of a canon of taxation 
heretofore recognized. 

By necessary implication’ from the Constitution, federal instrumen- 
talities have been accorded freedom from state taxation. The doctrine 
was first enunciated by Chief Justice Marshall in McCulloch v. Mary- 
land,® where a discriminatory tax upon the operations of a national bank 
was held void. It was followed in numerous other cases ® in which a state 
attempted to lay a non-discriminatory tax on a subject matter not within 
its sovereignty.*° But, shortly after the Civil War, a distinction was 
drawn between a tax levied upon a federal instrumentality, and a tax, 
levied upon a subject within the state’s power, which was measured in 
part by elements themselves exempt from state taxation. Thus the state 
was permitted to measure its charge for the privilege of exercising cor- 
porate functions by deposits,’* by capital excess,’? or by capital stock; ** 
to determine the tax upon the privilege of inheritance by the deceased’s 
total property; ‘* and to assess stockholders in proportion to the full 
value of their shares,’* although in each of these cases the tax was larger 
because in its computation either the principal of, or the interest on, fed- 
eral securities was included. The validity of excise taxes measured by 
elements protected under the federal instrumentality doctrine seemed 
further confirmed when, in the converse situation, it was held that the 





3 Congress had expressly exempted these bonds from all state taxation. 40 Star. 
288, 291 (1917), 31 U. S. C. $747 (1926) (liberty bonds); 39 Start. 360, 380 
(1916), 12 U. S. C. § 931 (1926) (farm loan bonds). 

4 The Supreme Court also held that it violated the contract clause of the 
Federal Constitution, Art. I, § 10, to include within the net income by which the 
excise was measured, income of county and municipal bonds which were exempt by 
statutory contract of the state. Mass. Gen. Laws (1921) c. 59, § 5. 

5 In several states, laws have been passed similar to the Massachusetts statute. 
Cal. Stat. 1929, c. 13; N. Y. Tax Law (1929) § 209. 

6 Congress has provided for state taxation of national banks according to or 
measured by net income, providing that the rate shall not be higher than the 
highest of the rates assessed by the taxing state upon mercantile, manufacturing, and 
business corporations. Rev. Stat. § 5219, as amended, 12 U.S. C. Supp. III § 548 
(1929); see note 43 infra. 

7 Of course, the federal instrumentality doctrine is not based on any express 
provision of the Constitution. 

8 4 Wheat. 316 (U. S. 1819). 

® Weston v. City Council of Charleston, 2 Pet. 449 (U. S. 1829) (tax on gov- 
ernment stock) ; Bank of Commerce v. New York, 2 Black 620 (U. S. 1862) (tax 
on corporate capital) ; Bank Tax Case, 2 Wall. 200 (U. S. 1865) (same). 

10 The test of sovereignty was first invoked in McCulloch v. Maryland, 4 
Wheat. 316, 429 (U. S. 1819) ; see Powell, Indirect Encroachment on Federal Au- 
thority by the Taxing Power of the States (1919) 32 Harv. L. REv. 902, 903 et seq. 

11 Society for Savings v. Coite, 6 Wall. 594 (U. S. 1868); Provident Institu- 
tion for Savings v. Massachusetts, 6 Wall. 611 (U.S. 1868). 

12 Hamilton Co. v. Massachusetts, 6 Wall. 632 (U.S. 1868). 

13 Home Ins. Co. v. New York, 134 U. S. 594 (1890). 

14 Plummer v. Coler, 178 U.S. 115 (1900). 

15 Van Allen v. Assessors, 3 Wall. 573 (U. S. 1866); Cleveland Trust Co. v. 
Lander, 184 U. S. 111 (1902). Such taxation was allowed on the theory that a 
stockholder is an individual separate from the corporate entity. But cf. (1927) 
27 Cor. L. REv. 475. 
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Federal Government could lay upon corporations an excise tax measured 
by net income, including income from tax-exempt state securities.’® 

Two lines of decision, however, suggested a caveat. In one group of 
cases, of which Western Union Telegraph Co. v. Kansas “' and Frick v. 
Pennsylvania ‘* are outstanding, there appeared a tendency to hold that 
a tax that fell upon a proper subject but which was measured by elements 
intrinsically untouchable was not very different from a tax on the ele- 
ments themselves.'® Another line of cases warned the states that the 
present Court favored a liberal application of the federal instrumentality 
doctrine.2° Thus in Miller v. Milwaukee,” a state was forbidden to tax 
so much of a stockholder’s dividends as corresponded to the corporate 
income not previously assessed, on the ground that “ a tax very well may 
be upheld as against any casual effect it may have upon the bonds of 
the United States when passed with a different intent and not aimed at 
them, but it becomes a more serious attack upon their immunity when 
they are its obvious aim.” ?* And in National Life Insurance Co. v. 
United States,”* the Federal Government was not allowed to abate by the 
amount of interest from tax-exempt securities a deduction in the nature 
of a bounty, because “ one may not be subjected to greater burdens upon 
his taxable property solely because he owns some that is free.” ** 

It is with such diverse decisions that Macallen Co. v. Massachusetts 
must be adjusted. Because of an accident of legislative history *° that 
is stressed in the majority opinion, and because of the citation of seem- 
ingly inapposite cases,”° it is difficult to determine the ratio decidendi.”" 





16 Flint v. Stone Tracy Co., 220 U. S. 107 (1910). 

17 216 U.S. 1 (1910) ; see Note (1925) 38 Harv. L. Rev. 361. 

18 268 U.S. 473 (1925) ; see Note (1925) 39 Harv. L. Rev. 250. 

19 See Elcanon Isaacs, The Subject and Measure of Taxation (1926) 26 Cot. L. 
REv. 939, 951 et seq. 

20 The most recent Supreme Court decisions show a strong tendency to expand 
the federal instrumentality doctrine. Long v. Rockwood, 277 U. S. 142 (1928) 
(royalties from federal patents not taxable by the states); Panhandle Oil Co. v. 
Mississippi, 277 U. S. 218 (1928) (state excise tax upon the privilege of selling gas 
to the national government invalid); Northwestern Mut. Life Ins. Co. v. Wis- 
consin, 275 U.S. 136 (1927) (license tax measured by gross income of a corporation 
void pro tanto where the income is in part interest from United States bonds) ; 
Jaybird Mining Co. v. Weir, 271 U. S. 609 (1926) (ad valorem property tax on 
coal from mines worked by lessees of exempt Indian lands unconstitutional) ; Clal- 
lam County v. United States, 263 U. S. 341 (1923) (property owned by United 
States Spruce Production Corporation not taxable); Gillespie v. Oklahoma, 257 
U. S. 50x (1922) (personal income tax not assessable by state against lessee of 
Indian lands). 

21 272 U.S. 713 (1927) ; see (1927) 40 Harv. L. REv. 790. 

22 272 U.S. at 715, per Holmes, J. 

28 277 U.S. 508 (1928) ; see (1928) 77 U. or Pa. L. Rev. 141. 

24 277 U.S. at 519. 

25 The Massachusetts statutory definition of net income was changed by pro- 
gressive enactment. See statutes cited, supra note 2. The opinion of Sutherland, 
J., appears to condemn all legislation enacted with the intention of affecting income 
from federal instrumentalities. 279 U. S. at 631. Carried to its logical conclu- 
sion, this reasoning would make impossible any statute passed by any state to avoid 
the implications of the Macallen case. 

26 In six of the cases on which the majority rely, the question was not the 
measure of a valid excise, but whether any tax could validly be imposed on the 
particular activity which the state had attempted to tax. Brown v. Maryland, 
12 Wheat. 419 (U. S. 1827); Dobbins v. Commissioners of Erie County, 16 Pet. 
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Perhaps the majority merely mean to embrace the facts of the case within 
the principle announced in Miller v. Milwaukee.** Two other interpre- 
tations, however, seem equally plausible: first, that a different standard 
will be applied to state taxation of federal instrumentalities than to 
federal taxation of state instrumentalities; *° or, second, that Flint v. 
Stone Tracy Co.*° will be overruled,** and that hereafter excise taxes 
measured by net income will be held to fall too directly upon income 
from federal or state instrumentalities. The former explanation, though 
it avoids the objectionable suggestion that a case has been overruled 
sub silentio, cannot be justified by any language in the opinion, and 
would be a departure from a host of precedents indicating that in this 
field of law the rights of the national and local governments are recip- 
rocal.*?. The alternative principle for which Macallen Co. v. Massachu- 





435 (U.S. 1842) ; Cook v. Pennsylvania, 97 U. S. 566 (1878) ; Almy v. California, 
24 How. 169 (U.S. 1861); Indian Oil v. Oklahoma, 240 U. S. 522 (1916) ; Federal 
Land Bank v. Crosland, 261 U. S. 374 (1923). The citation of these cases seems 
to be a strong indication that the Supreme Court does not accept as valid the dis- 
tinction between taxes on a subject and taxes measured by a subject. 

27 See Brief of the Philadelphia Clearing House Ass’n, Amicus Curiae, on peti- 
tion for rehearing, at 6; Traynor, National Bank Taxation in California (1929) 
17 Cartr. L. REv. 456. 

28 272 U.S. 713 (1927); see Traynor, supra note 27, at 458. 

29 This view is suggested in (1929) 42 Harv. L. Rev. 444, and is an application 
of the dictum of Marshall, C. J., “ The difference is that which always exists, and 
always must exist, between the action of the whole on a part, and the action of a 
part on the whole.” See McCulloch v. Maryland, 4 Wheat. 316, 435 (U.S. 1819). 

30 220 U.S. 107 (1910). 

81 Such an explanation is countenanced by the majority opinion in Macallen 
Co. v. Massachusetts. At 628, the Court says that Flint v. Stone Tracy Co. “ is 
the extreme example.” At 631, after citing such cases as Frick v. Pennsylvania, 
268 U. S. 473 (1925), and National Life Ins. Co. v. United States, 277 U. S. 
508 (1928), Sutherland, J., adds, “ A liberal application of the foregoing principles, 
which find confirmation especially in the later decisions of this Court, is essential 
to the preservation of the constitutional limitations imposed upon the taxing power 
of the states.” (Italics added.) There are further reasons for doubting the author- 
ity of Flint v. Stone Tracy Co. in view of a remark by Brandeis, J., dissenting, in 
National Life Ins. Co. v. United States, supra, at 527: “ I should have supposed that 
it was settled by Flint v. Stone Tracy Co. ... that the inclusion in the computa- 
tion of the interest on tax-exempt bonds . . . would not have rendered the tax ob- 
jectionable.” 

32 A state cannot tax the income derived from a federal office. Dobbins v. 
Commissioners of Erie County, 16 Pet. 435 (U. S. 1842). Nor can the Federal 
Government tax the income derived from a state office. Collector v. Day, 11 Wall. 
113 (U. S. 1871). A state inheritance tax can be based in part on the transfer of 
federal securities. Plummer v. Coler, 178 U. S. 115 (1900). So, the federal estate 
tax can be based in part on the transfer of state bonds. Greiner v. Llewellyn, 258 
U.S. 384 (1922). A state may tax a bequest to the United States. United States v. 
Perkins, 163 U.S. 625 (1896). And the Federal Government may tax a bequest to 
a municipal corporation. Snyder v. Bettman, 190 U. S. 249 (1903). The Federal 
Government is forbidden to tax income from a state instrumentality. Pollock v. 
Farmers’ Loan and Trust Co., 157 U. S. 429 (1895). Likewise a state is forbidden 
to tax income from a federal instrumentality. Gillespie v. Oklahoma, 257 U.S. 501 
(1922). But cf. South Carolina v. United States, 199 U.S. 437 (1905) (federal tax 
on income from state liquor dispensaries valid) ; North Dakota v. Olson, 33 F.(2d) 
848 (C. C. A. 8th, 1929) (federal capital stock tax applicable to a bank of which a 
state is the beneficial owner); see Cohen and Dayton, Federal Taxation of State 
Activities and State Taxation of Federal Activities (1925) 34 YALE L. J. 807; (1929) 
43 Harv. L. REv. 329. 

But exact reciprocity is not always achieved when the objects taxed are not 
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setts may stand would harmonize the case with Western Union Tele- 
graph Co. v. Kansas ** and Frick v. Pennsylvania.** Taken together 
these cases would indicate that the Supreme Court has decided to aban- 
don the formalistic distinction between a tax on a forbidden subject and 
a tax measured by a forbidden subject. 

But if it is the intent of the Court to substitute economic realism for 
conceptualism, the question remains whether in this particular case the 
majority applied a realism that was too particularistic and parochial. 
It is undeniable that to this individual appellant the tax is equally bur- 
densome whether it is called a tax upon income from federal bonds, or a 
tax upon the corporate franchise measured by income from such securi- 
ties. The Court, however, is asked to look at the effect of the tax upon 
the Federal Government, not upon the appellant company.** Since it 
must be admitted that every change in the taxing methods of the states 
affects to some degree the federal borrowing power,** and yet that it 
would be unwise to hamper the states by forbidding all legislation having 
such consequences,*’ it follows that only such taxes as bear directly upon 
federal instrumentalities should be condemned. Protection may well be 
given to the dignity and credit of the Federal Government against dis- 
crimination,®* or against property taxes that might conceivably impose 
an economic burden.*® On the other hand, it would seem unreasonable 
to confer an unlimited bounty on the national government by giving to 
the holder of its obligations preference in every situation.*° And if the 
holder is to be taxed in certain situations, it is difficult to find an effect 
seriously adverse to the Federal Government in a tax that is levied upon 
all recipients of the corporate privilege alike, but only if they use it to 
engage in current business ** which has yielded them a net profit.*? 





obviously analogous. Metcalf & Eddy v. Mitchell, 269 U. S. 514 (1926) (Federal 
Government can tax an engineer for income earned under a contract with a state) ; 
Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928) (state excise tax cannot be 
levied upon the privilege of selling gas to the Federal Government). 

83 216 U.S. 1 (1910). 

84 268 U.S. 473 (1925). 

85 Compare Brandeis, J., dissenting, in National Life Ins. Co. v. United States, 
277 U.S. 508, 528 (1928). 

36 See Stone, J., dissenting, in Macallen Co. v. Massachusetts, 279 U.S. 620, 637 
(1929) ; Brandeis, J., dissenting, in National Life Ins. Co. v. United States, 277 U.S. 
508, 528 (1928). 

87 See Metcalf & Eddy v. Mitchell, 269 U.S. 514, 523-24 (1926). 

88 McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819). 

89 See cases cited supra note 9. This classification would also forbid taxation 
that was measured by gross income, since the assessment there falls upon every 
dollar contributed by the federal instrum: tality. Northwestern Mut. Life Ins. 
Co. v. Wisconsin, 275 U.S. 136 (1927). 

40 It is perhaps unlikely that the Supreme Court would go so far as to hold 
exempt from state taxation income derived from a profitable sale of federal bonds. 
But cf. Willcuts v. Bunn, 35 F.(2d) 29 (C. C. A. 8th, 1929) (federal income tax 
cannot be levied upon profits realized on the sale of municipal bonds). 

41 The Massachusetts excise tax could be levied upon only those corporations 
which were carrying on business. Mass. Gen. Laws (1921) c. 63, § 32. 

42 The distinction between net and gross income has been held to afford a 
practical safeguard against taxation directly on forbidden subjects. Peck & Co. v. 
Lowe, 247 U.S. 165 (1918) ; United States Glue Co. v. Oak Cre2k, 247 U. S. 321 
(1918) ; cf. Northwestern Mut. Life Ins. Co. v. Wisconsin, 275 U. S. 136 (1927), 
which, however, was a tax measured by gross income. 
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In view of this analysis it would seem fortunate if the Supreme Court, 
while maintaining its realistic approach toward the taxation of federal in- 
strumentalities, should see fit to limit the doctrine of Macallen Co. v. 
Massachusetts to cases in which the state by amending an existing stat- 
ute has brought within the scope of its taxing power income previously 
exempt. An opportunity for such limitation may not be far distant in 
the interpretation of the National Banking Act.** 





PusBiic INTEREST AS A JURISDICTIONAL REQUIREMENT UNDER SEC- 
TION 5 OF THE FEDERAL TRADE COMMISSION Act. — The Supreme Court 
of the United States has recently refused to enforce an order of the Fed- 
eral Trade Commission, not on the merits, but on the ground that the 
filing of the complaint before the Commission was not in the public inter- 
est.1_ What seems to have been generally regarded as only a preliminary 
administrative consideration ? is thus authoritatively characterized as a 





43 Section 5129 of the Revised Statutes, supra note 6, will raise acute prob- 
lems if the Supreme Court interprets Macallen Co. v. Massachusetts as holding 
that excise taxes on domestic corporations cannot be measured by income from 
federal instrumentalities. Suppose that a state levies a tax upon national banks 
measured by their total net income. The bank may protest that domestic mer- 
cantile corporations are not taxed at so high a rate. Perhaps the Court can stretch 
Des Moines Nat. Bank v. Fairweather, 263 U. S. 103 (1923), to cover the ob- 
jection, for in that case it was decided that a state may tax national bank shares 
without deducting the value of federal securities held by the bank, although 
private bankers taxed upon their banking capital are allowed to make such a 
deduction. See Traynor, supra note 27, at 237. Even if that difficulty is hurdled, 
the bank may raise the Fifth Amendment as a bar. If, in Macallen Co. v. Massa- 
chusetts, the Court held that a state could not include income from state tax- 
exempt bonds in the net income used to measure an excise tax because it was an 
impairment of obligations of contract, it might be maintained that a specific au- 
thorization by Congress to measure national bank taxes by income from federal 
securities was not due process because it violated the statutory contract between 
the Federal Government and the holders of the bonds. See Sinking Fund Case, 99 
U. S. 700, 718 (1878); United States v. Northern Pac. Ry., 256 U. S. 51 (1921). 
To this contention a possible answer is that since the national banks are also 
creatures of Congress it does not lie in their mouths to object to such a tax. But 
cf. Home Savings Bank v. Des Moines, 205 U. S. 503, 513 (1907): “ It may well be 
doubted whether Congress has the power to confer upon the States the right to tax 
obligations of the United States,” per Moody, J. These consequences of the decision 
in Macallen Co. v. Massachusetts were suggested by counsel for the appellee. 
Brief for the Commonwealth of Massachusetts, at 23. But the Supreme Court 
avoided an inquiry into the problem. 279 U. S. at 633. 


1 Federal Trade Comm. v. Klesner, 50 Sup. Ct. 1 (U. S. 1929). Tenants of one 
Klesner were proprietors of the Shade Shop. In 1915, bad blood developed between 
landlord and tenants, and the latter med their business to another location nearby. 
To spite them, Klesner established a similar business under the same name in the 
vacated store. A complaint was filed’ in 1920, and in 1922 the Federal Trade Com- 
mission ordered Klesner to stop using the name Shade Shop. In 1924, the Commis- 
sion petitioned the Court of Appeals of the District of Columbia to enforce its 
order, but that court eventually dismissed the suit on the merits. Federal Trade, 
Comm. v. Klesner, 58 App. D. C. “too, 25, F.(2d) 524 (1928). Certiorari was 
granted. Held, that the Commission was without jurisdiction because the com- 
plaint before it was not in the publit:interest. Judgment affirmed. 

2 See Pustic “REGULATION oF Competitive Practices (Nat. Ind. Conf. Bd., 
1929) 256; HENDERSON, FepERAL TrapE ComMIsSsION (1924) 52-54; Hankin, Juris- 
diction of the Federal Trade Commission (1923) 12 Catir. L. Rev. 179; Mechem, 
Procedure Before the Federal Trade Commission (1922) 21 Micu. L. REv. 125, 139. 
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jurisdictional fact, the existence of which is a proper subject for judicial 
review. 

The problem is to interpret § 5 of the Federal Trade Commission Act.* 
The first paragraph of the section sets a standard by which it may be 
determined what competitive practices in commerce are unlawful; the 
second gives the Federal Trade Commission power to proscribe the 
prohibited practices; and the third outlines the procedure of the Com- 
mission. As a limitation of jurisdiction, therefore, the public interest 
clause would seem to belong in the second paragraph, but as a grant 
of administrative discretion it is properly located in the third, and 
serves to relieve the Commission of any obligation to institute formal 
proceedings when the practice brought to its attention seems to it of 
trifling public concern.t Moreover, the phrase “ whenever the com- 
mission shall have reason to believe” at the beginning of the third 
paragraph makes the subsequent “ if it shall appear to the commission ” 
tautological, unless the latter was inserted to emphasize the preliminary 
administrative character of the decision to which it refers. Finally, it 
seems doubtful whether this preliminary determination as to public 
interest is a part of the “ proceeding ” over which the courts have 
jurisdiction.° 





8 38 Stat. 719 (1914), 15 U. S. C. $45 (1926): 

Section 5. “[{1] Unfair methods of competition in commerce are declared 
unlawful. 

“ [2] The commission is empowered and directed to prevent persons, partner- 
ships, or corporations, . . . from using unfair methods of competition in commerce. 

“ 3] Whenever the commission shall have reason to believe that any such 
person, . . . has been or is using any unfair method of competition in commerce, 
and if it shall appear to the commission that a proceeding by it in respect thereof 
would be to the interest of the public, it shall issue . . . a complaint.... [The 
complaint and the subsequent hearing before the Commission are described and the 
Commission empowered to give “an order to cease and desist ” at the conclusion of 
the hearing. ] 

“ [4] If such person, . . . fails or neglects to obey such order . . . , the com- 
mission may apply to the circuit court of appeals of the United States, . . . for the 
enforcement of its order.... The court ... shall have jurisdiction of the pro- 
ceeding and of the question determined therein. ... [Similar right to obtain re- 
view of the order is given the person ordered to cease and desist.] ” 

4 See Hankin, supra note 2, at 180; Tollefson, Judicial Review of the Decisions 
of the Federal Trade Commission (1927) 4 Wis. L. REv. 257, 275. There is a dic- 
tum in the Klesner case that a decision of the Commission not to file a complaint 
is final. See Federal Trade Comm. v. Klesner, supra note 1, at 3; cf. Proctor & 
Gamble Co. v. United States, 225 U. S. 282 (1912) (Interstate Commerce Comm.). 
Yet arguably, the power to overthrow an administrative finding that a suffi- 
cient public interest is present imports a power to review a finding that public 
interest is lacking. There would remain a question, however, as to the procedure 
for coercing the Commission. Mandamus might lie if it should refuse to give a 
case even preliminary consideration. See Harvey AND BRADFORD, MANUAL OF THE 
FEDERAL TRADE COMMISSION (1916) 39; cf. Interstate Commerce Comm. v. United 
States ex rel. Humboldt S. S. Co., 224 U. S. 474 (1912). But mandamus would 
hardly be appropriate after the Commission had made a bona fide decision as to 
public interest. Cf. United States ex rel. Abilene & So. Ry. v. Interstate Commerce 
Comm., 56 App. D. C. 40, 8 F.(2d) 901 (1925). And the statute makes no provi- 
sion for review except after a “ cease and desist ” order. Chamber of Commerce v. 
Federal Trade Comm., 280 Fed. 45 (C. C. A. 8th, 1922). 

5 See Brief for Petitioner, Federal Trade Comm. v. Gratz, 253 U. S. 421 (1920) 
at 31-32. 
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The legislative history of the Federal Trade Commission Act seems 
to confirm this interpretation. The phrase concerning public interest 
did not appear in either the House or Senate bill. Its subsequent 
insertion in conference * was undoubtedly “ to prevent the Commission 
from becoming a clearing house for the settlement of everyday quarrels 
between competitors,” * but it does not follow that its effect was to 
take any cases of unfair methods of competition outside the Commis- 
sion’s power. On the contrary, the clearly expressed intent of the 
draftsmen of § 5 that the Commission be given as unrestricted jurisdic- 
tion over competitive practices as should be constitutionally possible,® 
indicates that the phrase in question should be interpreted as providing 
merely for administrative discretion to refuse jurisdiction within the 
broad area of unfair competition.’ 

Nor does analogy support the Klesmer case. There have been 
statutes in Massachusetts*® and New York ** comparable to §5 in 
their provisions concerning public interest as a consideration in the 
institution of proceedings by an administrative body or an executive 
officer. The Massachusetts statute was interpreted as permitting an 
administrative exemption within a general rule of law; ?* and under the 
New York statute it was held that the correctness of an executive deci- 
sion that a proceeding would be in the interest of the public was beyond 
judicial questioning.'* Moreover, although there is no Supreme Court 
precedent directly applicable to the Klesner case,'* earlier decisions 
seem to indicate a different attitude in the interpretation of statutes 
providing for discretionary administrative action.’® 

Some decisions have stressed “ public interest ” as a factor restrict- 
ing the jurisdiction of the Trade Commission,** but the reference seems 





6 The original House bill, the Senate substitute, and the final product of the 
joint conference are set out in the conference report. 51 Conc. REC. 14919 (1914). 

7 Covington of Maryland reporting the conference bill, 51 Conc. Rec. 14930 
(1914). The Commission has recognized this intention by establishing a policy of 
non-interference with private controversies which do not substantially affect the 
public. Rules of the Federal Trade Commission, Mar. 11, 1925; see note 29, infra. 

8 51 Conc. REc. 11103-05, 11451 (1914) (Senator Cummins). The discussion 
of the Cummins amendment which limited judicial review is also pertinent. Ibid. 
13004 et seq. 

® But see 51 Conc. Rec. 14936 (1914) (Stevens of Minnesota). 

10 Mass. Acts 1892, c. 389, §§ 1, 3. 

11 N. Y. Cope Civ. Proc. § 1808, substantially reénacted in N. Y. GENERAL 
CorporaTION Law (1909) § 304. 

12 ‘eps Att’y Gen. v. Old Colony Ry., 160 Mass. 62, 89, 35 N. E. 252, 257 
1893). 

13 People v. Ballard, 134 N. Y. 269, 32 N. E. 54 (1892). 

14 The decision was anticipated by an alternative holding and a dictum in circuit 
court of appeals decisions. Bene & Sons v. Federal Trade Comm., 299 Fed. 468 
(C. C. A. 2d, 1924); see Winsted Hosiery Co. v. Federal Trade Comm., 272 Fed. 
957, 960 (C. C. A. 2d, 1921). But the reasoning in later cases is contrary. Hill 
Bros. v. Federal Trade Comm., 9 F.(2d) 481 (C. C. A. oth, 1926); cf. Moir v. Fed- 
eral Trade Comm., 12 F.(2d) 22, 28 (C. C. A. 1st, 1926). In one other case the 
question was mooted. See Standard Oil Co. v. Federal Trade Comm., 282 Fed. 81, 
85 (C. C. A. 3d, 1922). 

15 Butterfield v. Stranahan, 192 U. S. 470 (1903); cf. Monongahela Bridge v. 
United States, 216 U.S. 177 (1910); (1929) 42 Harv. L. Rev. 948. But cf. Chicago 
Junction Case, 264 U.S. 258 (1924). 

16 Federal Trade Comm. v. Winsted Hosiery Co., 258 U. S. 483 (1922); Fed- 
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to have been to public injury as a necessary element of an “ unfair 


method of competition ” '’ rather than to public interest as a considera- 
tion preliminary to formal action; ** and unquestionably the existence 
of an unfair method of competition is a jurisdictional fact to be deter- 
mined finally by the courts.‘® No dispute arises as to public injury 
if a practice has a clear tendency toward restraint of trade or the de- 
velopment of monopoly; *° and it is arguable that without such tend- 
ency conduct cannot amount to an unfair method of competition.” 
But, notably in the “ passing off” cases, this last limitation has not 
been recognized. In these cases, fraud upon competitors coupled with 
some other serious public injury has been considered sufficient to bring 
objectionable business practices within the meaning of “ unfair methods 
of competition.” ?? 

The application of this analysis to the facts ** of the Klesner case 
leads to the conclusion that no “ unfair method of competition ” was 
involved,”* at least when the complaint was brought, and as a practical 
matter it is unfortunate that the Court did not base its decision on that 
ground. The value of a permanent administrative body for the solution 





eral Trade Comm. v. Gratz, 258 Fed. 314 (C. C. A. 2d, 1919), aff'd, 253 U.S. 421 
ga . ven Jersey Asbestos Co. v. Federal Trade Comm., 264 Fed. 509 (C. C. A. 
2d, 1920). 

17 This requirement is the counterpart of the “rule of reason” read into the 
Sherman Act. 26 Stat. 209 (1890), 15 U.S. C. §1 (1926); Standard Oil Co. v. 
United States, 221 U. S. 1 (1911); United States v. American Tobacco Co., 221 
U. S. 106 (1911) ; see Nash v. United States, 229 U. S. 373, 376 (1912). 

18 In Indiana Quartered Oak Co. v. Federal Trade Comm., 26 F.(2d) 340 
(C. C. A. 2d, 1928), this distinction was recognized, but interpreted as affording 
two distinct grounds for judicial review. 

19 Federal Trade Comm. v. Gratz, 253 U. S. 421 (1920); Curtis Pub. Co. v. 
Federal Trade Comm., 260 U. S. 568 (1923) ; see Tollefson, supra note 4, at 281-85; 
Note (1921) 6 Corn L. Q. 320. 

20 Hill Bros. v. Federal Trade Comm.; Moir v. Federal Trade Comm., both 
supra note 14; Toledo Pipe-Threading Co. v. Federal Trade Comm., 11 F.(2d) 
337 (C. C. A. 6th, 1926). But cf. Att’y Gen. of Australia v. Adelaide Steamship 
Co., [1913] A. C. 781. It is significant that public interest or injury was not 
mentioned in connection with §3 of the Clayton Act which made tendency to 
pow monopoly the test of unlawfulness. 38 Strat. 731 (1914), 15 U. S. C. $14 

1926). 

21 There is a tendency to interpret § 5 as essentially a “ prophylactic ” for the 
prevention of the evils which the Sherman Act was designed to cure. See 
Brandeis, J., dissenting, in Federal Trade Comm. v. Gratz, 253 U. S. 421, 435 
(1920); Denison, J., in Silver Co. v. Federal Trade Comm., 289 Fed. 085, 993 
(C. C. A. 6th, 1923) ; Standard Oil Co. v. Federal Trade Comm., supra note 14, at 
87; Har~aAn AND McCanptess, FEDERAL TRADE COMMISSION (1916) § 15; PUBLIC 
REGULATION OF COMPETITIVE PRACTICES, loc. cit. supra note 2; cf. Standard Fashion 
Co. v. Magrane-Houston Co., 258 U. S. 346, 356-57 (1922). And such seems to 
have been the intention of Congress. 51 Conc. REC. 11103, 11381, 11455 (1914) 
(Senator Cummins) ; id. 11235 (Senator Newlands) ; id. 13154 (Senator Colt) ; id 
13156 (Senator Kenyon); id. 13230 (Senator Reed); id. 14929 (Covington of 
Maryland). 

22 Federal Trade Comm. v. Winsted Hosiery Co., 258 U. S. 483 (1922); Royal 
Baking Powder Co. v. Federal Trade Comm., 281 Fed. 744 (C. C. A. 2d, 1922); 
Fox Film Co. v. Federal Trade Comm., 296 Fed. 353 (C. C. A. 2d, 1924). 

23 See note 1, supra. 

24 See Pustic REGULATION OF COMPETITIVE PRACTICES, supra note 2, at 257; 
HENDERSON, of. cit. supra note 2, at 171, both discussing the Klesner case in its 
early stages. 
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of the economic problems with which § 5 deals, must depend largely 
upon its freedom from judicial domination, since it is called upon to 
act in a field where precedents and principles which guide judicial 
decision are of little value. As the law now stands the Commission can | 
obtain the judicial codperation necessary for the enforcement of its F 
orders only after it has satisfied the courts that the subject of the 

proceeding was a matter of public interest; *° that the order given, how- 

ever clearly justified on the evidence, corresponded to the complaint; *° i 
that the particular practice was an unfair method of competition; 7’ and | 
that the order has been disobeyed.** Though the first two requirements 4 
may well lead to desirable results in particular cases,”® it is difficult to i 
see how they can be read into the Act. 








EVIDENCE OF STATEMENTS MADE IN THE PRESENCE OF A PARTY. — 
It is a familiar principle that under certain circumstances evidence is 
admissible of declarations made to or in the presence of a party, to 
which he makes no reply.?, This is commonly based on the theory that 
by his silence the party assents to the truth of the statement,* and 
hence it may be treated as if he had uttered it.* Clearly approval may 
be manifested by silence. Qui tacet consentire videtur. But there are 
other grounds for silence than assent, notably ignorance and dissent. 
And before an unanswered declaration can be regarded as an admission, 
a determination that silence under the circumstances of the particular 


(aberrant 


St pam 



































25 The Klesner case might lead the courts to question the propriety of the 
Commission’s action in concerning itself with practices already discontinued, al- 
though such has not been their policy so far. Sears, Roebuck & Co. v. Federal 
Trade Comm., 258 Fed. 307 (C. C. A. 7th, 1919); Guarantee Veterinary Co. v. 
Federal Trade Comm., 285 Fed. 853 (C. C. A. 2d, 1922) ; Juvenile Shoe Co. v. Fed- 
eral Trade Comm., 289 Fed. 57 (C. C. A. oth, 1923) ; Arkansas Wholesale Grocers’ 
Ass’n v. Federal Trade Comm., 18 F.(2d) 866 (C. C. A. 8th, 1927) ; cf. Silver Co. v. 
Federal Trade Comm., 292 Fed. 752 (C. C. A. 6th, 1923). Contra: Winston Co. 
v. Federal Trade Comm., 3 F.(2d) 961 (C. C. A. 3d, 1925). 

26 Federal Trade Comm. v. Gratz, 253 U. S. 421 (1920); Western Sugar Ref. 
Co. v. Federal Trade Comm., 275 Fed. 725 (C. C. A. oth, 1921). 

27 See note 19, supra. 

28 Federal Trade Comm. v. Standard Educational Soc., 14 F.(2d) 947 (C. C. A. 
7th, 1926) ; see ANNUAL REPORT 1928, FEDERAL TRADE COMMISSION, 77-78. 

29 It was clearly not intended that cases of the type of Federal Trade Comm. : 
v. Klesner be acted on by the Commission. See note 7, supra. 8 


1 The admission of evidence of unanswered letters and documents found in a i 
party’s possession, which is based on the same general principles that govern the ad- i 
mission of oral statements, is not specifically dealt with in this Note. For a discus- 
sion of that question, see Note (1928) 23 Int. L. Rev. 172; 2 WicmorE, EvIDENCE ii 
(2d ed. 1923) § 1073. 

2 2 WicmorE, EviENcE § 1071. 

3 Commonwealth v. Kenney, 12 Metc. 235 (Mass. 1847); Donnelly v. State, i 
26 N. J. L. 601 (1857) ; see Maguire, Adoptive Admissions in Massachusetts (May, i 
1929) 14 Mass. L. Q. 62; 2 WicMorE, EvIDENCE § 1071. | 

4 Evidence of a party’s own extrajudicial admissions is not barred by the hear- 
say rule, since he cannot object that they were not made under oath and that he i 
had no opportunity to cross-examine himself. Morgan, Admissions as an Exception | 
to the Hearsay Rule (1921) 30 Yate L. J. 355; 2 WicMore, EvENCE § 1048. 1 
Similarly, he cannot object to evidence of the statements of others to which he has it 
assented. Hi 
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case would normally ° indicate assent must be made. The proponent ° 
of the evidence must, therefore, show that such assent can reasonably ” 
be inferred, and the evidence must then be submitted to the jury * to 
decide whether those circumstances did exist ° and what inference is to 
be drawn from them.’° If it finds assent, the statement may be treated 
as evidence of the fact stated. 

The conditions under which an inference of assent may reasonably 
be made have frequently been laid down. Obviously the party must 
hear ?* and understand ** the statement; otherwise his silence indicates 
ignorance rather than assent. Similarly, he must be able to reply and 
deny the statement,’* else the possibility that his silence indicates 
dissent is not negatived. For the same reason the statement must be 
of such a character ** and made under such circumstances ** that a man 





5 In the avsence of a scientific method for testing individual psychology, the 
law must deal with the problem on the basis of the normal reactions of human na- 
ture. Of course, the result in any particular case may be wrong. Cf. Hutchins and 
Slesinger, Some Observations on the Law of Evidence — Consciousness of Guilt 
(1929) 77 U. or Pa. L. REv. 725. 

6 Professor Wigmore argues that the evidence should be prima facie admissible 
and that the burden should be on the opponent to show that the circumstances 
negative assent. 2 WicMorRE, EvipENCE § 1071. But it seems reasonable that the 
jury should not be allowed to hear evidence that avoids the ban of the hearsay rule 
only if there was assent, without some showing that such assent can be found. 
Such is the view of the courts. People v. Ross, 325 Ill. 417, 156 N. E. 303 (1927); 
Miller v. Dill, 149 Ind. 326, 49 N. E. 272 (1898). 

7 See Di Carlo v. United States, 6 F.(2d) 364, 366 (C. C. A. 2d, 1925). 

8 Unless the party assented, there was no admission. Hence the question as to 
the existence of assent is simply whether the alleged admission was made, and such 
a question is clearly for the jury. See Maguire, supra note 3, at 65; Note (1928) 
23 Inu. L. Rev. 172. There is, of course, the danger that the jury will be affected 
by the evidence, although it finds that the statement was not adopted. Maguire, 
at 66. 

® Thus the question whether the statement was heard is for the jury. State v. 
Rosa, 72 N. J. L. 462, 62 Atl. 695 (1905) ; Commonwealth v. Detweiler, 229 Pa. 
304, 78 Atl. 271 (1910); State v. Guffey, 39 S. D. 84, 163 N. W. 679 (1917). 
Contra: Weightnovel v. State, 46 Fla. 1, 35 So. 856 (1903). 

10 Thomas v. State, 161 Ark. 644, 257 S. W. 376 (1924); People v. Byrne, 160 
Cal. 217, 116 Pac. 521 (1911); Surface v. Ide, 131 Misc. 69, 225 N. Y. Supp. 744 
(1927). 

11 Estate of Ricks, 160 Cal. 467, 117 Pac. 539 (1911) ; see 2 WiGMORE, EVIDENCE 
§ 1052(2). 

12 Weightnovel v. State, supra note 9; Jones v. State, 65 Ga. 147 (1880) ; Josephi 
v. Furnish, 27 Ore. 260, 41 Pac. 424 (1895). 

13 Assent cannot be found if the statement is in a language unknown to the 
hearer. State v. Kysilka, 84 N. J. L. 6, 87 Atl. 79 (1913); People v. Lewis, 238 
N. Y. 1, 143 N. E. 771 (1924). Nor if the hearer is unconscious or suffering. Gowen 
v. Bush, 76 Fed. 349 (C. C. A. 8th, 1896) ; Schilling v. Union Ry., 77 App. Div. 74, 
78.N. y. Supp. rors (1902). 

14 Schilling v. Union Ry., supra note 13 (silence because of physical suffering) ; 
People v. Kennedy, 164 N. Y. 449, 58 N. E. 652 (1900) (silence ordered by police) ; 
People v. Smith, 172 N. Y. 210, 64 N. E. 814 (1902) (silence ordered in sickroom). 

15 The statement may take any form from a direct charge made to the party, to 
a conversation carried on in his presence. Commonwealth v. Kenney, supra note 3 
(charge of theft); People v. Graney, 48 Cal. App. 773, 192 Pac. 460 (1920) (con- 
fession of accomplice in accused’s presence) ; State v. Guffey, supra note 9 (con- 
versation between officers as to arresting the defendant). In some jurisdictions 
evidence as to conversations in which the party took no part has been 
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would naturally feel impelled to voice his denial unless he intended to 
assent. Although the possible circumstances under which a denial 
would be natural are infinite, in certain situations a reply is so obviously 
not to be expected that definite exclusionary rules have grown up in 
respect to them. Thus it is well settled that silence at a judicial pro- 
ceeding cannot be treated as assent,’ and a substantial number of 
courts *® have reached the same conclusion as to silence under arrest.*® 
It is, of course, possible that a party may not remain silent. But if 
his words can be construed as indicating assent, the statement may 
still be treated as an admission. This may be true of an evasive 
answer,”° but not of an expfess refusal to comment,” or, clearly, a 
direct denial of the statement.** Yet in some jurisdictions evidence of 
statements denied wholly ** or in part ** has been received. Although 
such cases cannot be supported on the theory of adoptive admissions,”® 





excluded. Lumpkin v. State, 125 Ga. 24, 53 S. E. 810 (1906); Fry v. Stowers, 92 
Va. 13, 22 S. E. 500 (1895). 

16 Johnson v. Trinity Church Society, 11 Allen 123 (Mass. 1865) (silence in 
respect to sermon no admission); Keim v. Blackburn, 280 S. W. 1046 (Mo. 1926) 
(silence in respect to remark by stranger no admission); People v. Smith, supra 
note 14 (silence in sickroom no admission). 

17 Abercrombie v. Allen, 29 Ala. 281 (1856); Hauser v. Goodstein, 75 N. J. L. 
66, 66 Atl. 932 (1907) ; Commonwealth v. Zorambo, 205 Pa. 109, 54 Atl. 716 (1903). 

18 State v. Ferrone, 97 Conn. 258, 116 Atl. 336 (1922); Commonwealth v. 
Kenney, supra note 3; Commonwealth v. McDermott, 123 Mass. 440 (1877); 
State v. Epstein, 25 R. I. 131, 55 Atl. 204 (1903); Gardner v. State, 34 S. W. 945 
(Tex. Cr. App. 1895). Contra: Kelley v. People, 55 N. Y. 565 (1874); Green v. 
ry 97 oe 50, 36 S. W. 700 (1896); State v. Booker, 68 W. Va. 8, 69 S. E. 
295 (1910). 

19 This has been based on the notion that the situation is the same as at a 
judicial proceeding. Commonwealth v. Kenney, supra note 3. Or that no reply can 
be expected when the accused is warned that what he says can be used against him. 
Gardner v. State, supra note 18. Or that the privilege against self-incrimination 
would be infringed. Ellis v. State, 8 Okla. Cr. 522, 128 Pac. 1095 (1913). A sub- 
stantial basis for excluding such evidence would seem to be distrust of police 
methods of obtaining testimony. See Maguire, supra note 3, at 78. 

20 Kingsbury v. People, 44 Colo. 403, 99 Pac. 61 (1908); Rowe v. Bregenzer, 
161 Mich. 684, 126 N. W. 706 (1910). 

21 It would seem to indicate dissent rather than assent. O’Hearn v. State, 79 
Neb. 513, 113 N. W. 130 (1907). Contra: People v. Swaile, 12 Cal. App. 192, 
107 Pac. 134 (1909); Commonwealth v. Goldberg, 212 Mass. 88, 98 N. E. 692 
(1912). And clearly if the motive for refusing to speak, such as advice of counsel, 
is given, it is impossible to infer assent. People v. Pfanschmidt, 262 Ill. 411, 104 
N. E. 804 (1914) ; People v. Blumenfeld, 330 Ill. 474, 161 N. E. 857 (1928); People 
v. Conrow, 200 N. Y. 356, 93 N. E. 943 (1911). Contra: People v. Graney, supra 
note 15; see (1921) 30 YALE L. J. 300; (1921) 69 U. or Pa. L. Rev. 280. 

22 People v. Teshara, 134 Cal. 542, 66 Pac. 798 (1901); People v. Schallman, 
273 Ill. 564, 113 N. E. 113 (1916) ; State v. D’Adame, 84 N. J. L. 386, 86 Atl. 414 
(1913). But cf. People v. Philbon, 138 Cal. 530, 71 Pac. 650 (1903). 

23 Such is now the rule in England. Rex v. Christie, [1914] A. C. 545; 
Rex v. Thompson, [1910] 1 K. B. 640; cf. People v. Philbon, supra note 22; People 
v. Hughson, 154 N. Y. 153, 47 N. E. 1092 (1897). 

24 Such is the rule in Massachusetts. Commonwealth v. Spiropoulos, 208 Mass. 
71, 94 N. E. 451 (1911) ; Commonwealth v. Anderson, 220 Mass. 142, 107 N. E. 
523 (1915); Commonwealth v. Hebert, 163 N. E. 189 (Mass. 1928); Common- 
wealth v. Hamel, 163 N. E. 168 (Mass. 1928) ; see Maguire, supra note 3, at 75 et seq. 

25 The reasoning of some of the law lords in Rex v. Christie, supra note 23, at 
554, 565, that the jury might find the denial of such character as to indicate assent, 
cannot be accepted. Lord Moulton properly says that the evidence is received as 
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they are not without a sound basis. The denial, if relevant, is admissible 
as the declaration of a party; the statement is received to give meaning 
to the denial.** And the deniai may be relevant if inconsistent with the 
party’s present contention, or if from other evidence the jury may find 
that it was false.** This is an illustration of the commonly accepted 
principle that conduct of a party may indicate his consciousness of a 
fact, from which the fact itself may be inferred.2* Thus the demeanor 
or conduct of one charged with crime is always admissible if it indicates 
consciousness of guilt.2° The making of a false statement is such con- 
duct.*° It would seem that silence in respect to a charge or declaration 
which a man would naturally deny is demeanor from which may be 
inferred consciousness of the truth of the charge or declaration and hence 
its truth.** And not only silence but any significant physical reaction 
might give rise to such an inference. On this basis, statements made 
in a party’s presence would be received, not as his admissions, but be- 
cause his conduct in respect to them was significant.** Practically, they 
are probably so treated by the jury, for only in theory is it possible to 
investigate the conduct merely as preliminary to consideration of the 
statement as the real evidence. 

Insofar as silence is the only reaction to the statement, the result will 
be practically the same whichever theory is taken; for evidence of 
silence can be submitted to the jury as relevant only under conditions 
similar to those requisite for a finding of assent.** But if there are 
other physical reactions, the evidence may be significant as indicating 
consciousness of the truth of the statement although under the circum- 
stances it would be impossible to infer assent from the silence alone.** 





evidence of behavior that may be relevant. Jbid. at 560. And such is the reason- 
ing in People v. Hughson, supra note 23; and People v. Philbon, supra note 22. 

26 People v. Philbon; People v. Teshara, both supra note 22; see Common- 
wealth v. Kenney, supra note 3, at 237; People v. Nitti, 312 Ill. 73, 92, 143 N. E. 
448, 455 (1924). 

27 Commonwealth v. Spiropoulos; Commonwealth v. Anderson, both supra 
note 24; People v. Hughson, supra note 23; see (1929) 42 Harv. L. Rev. 831. 

28 ; WicmorE, EviDENCE § 267; see note 25, supra; note 29, infra. 

29 State v. Dennis, 119 Iowa 688, 94 N. W. 235 (1903); State v. Baldwin, 36 
Kan. 1, 12 Pac. 318 (1886); Freud v. State, 129 Md. 636, 99 Atl. 934 (1917); 
Lindsay v. People, 63 N. Y. 143 (1875). Contra: Springs v. Commonwealth, 198 
Ky. 258, 248 S. W. 535 (1923). 

80 See authorities cited supra note 27. 

81 Jackson v. State, 167 Ala. 44, 52 So. 835 (1910) ; State v. Steinkraus, 244 Mo. 
152, 148 S. W. 877 (1912) ; see People v. Yeager, 194 Cal. 452, 486, 229 Pac. 40, 54 
(1924) ; People v. Nitti, supra note 26, at 92, 143 N. E. at 455. 

82 See note 25 supra. But see 2 WicMoRE, EvIDENCE § 1052(2). This seems to 
be the basis for legislation in some states declaring admissible statements made in a 
party’s presence and his conduct in relation thereto. Cat. Cope or Crv. Proc. 
(Deering, 1923) §$1870(3); Mont. Rev. Cones (Choate, 1921) § 10531; ORE. 
Laws (Olson, 1920) § 727(3). But cf. Ga. Pewat Cope (Park, 1914) § 1029 (con- 
duct may amount to an admission). 

88 Silence in respect to a statement is clearly not significant as relevant conduct 
unless the statement was heard and understood, could have been replied to, and 
naturally would have been replied to by one who could truthfully deny it. 

84 The blushes of one physically unable to speak might be significant although 
no inference of assent could be drawn from silence because it was forced. It would 
seem that the demeanor of a party at a judicial proceeding would be admissible. 
Cf. 1 Wicmore, Evmence § 274. Apparently, jurisdictions which decline to allow 
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Since in the great bulk of cases it does not appear that there was 
any reaction except silence, there has perhaps been no need to articulate 
the theory that the evidence was admitted as relevant conduct. And 
a further factor must be considered. It may be proper to treat evidence 
of a direct charge and the accused’s failure to reply as evidence of 
relevant conduct, but evidence of a detailed conversation carried on in 
the presence of a party taking no part in it is obviously presented not 
to explain the conduct but as a piece of independent testimony.*® Since 
such evidence is hearsay, it can be received only as an admission. It 
follows, therefore, that neither theory alone will explain all the cases. 





DeatH Duties AFFECTING MARITAL PROPERTY RIGHTS. — Two 
major types of death duties’ are enforced in the United States: the 
estate tax,” levied by the Federal Government; * and the succession * or 
inheritance tax imposed in almost ° every state. The various succession 
tax laws usually agree in applying to all property transferred “ by will 
or by the intestate laws,” ° but there is considerable difference of opinion 
as to the applicability of these general terms’ to the various marital 
property rights. 





an inference of assent from the silence of a prisoner while under arrest also refuse 
to allow his conduct under arrest to be considered. Commonwealth v. Gangi, 243 
Mass. 341, 137 N. E. 643 (1923); cf. Stanchel v. State, 89 Tex. Cr. Rep. 358, 231 
S. W. 120 (1921). 

35 See, e.g., Stephens v. Barnwell, 154 Ala. 124, 45 So. 233 (1907); People v. 
Tielke, 259 Ill. 88, 102 N. E. 229 (1913) ; State v. Guffey, supra note 9. 


1 Death duties are not taxes on property, but excises on the shifting of legal 
interest in property from the dead to the living. Frick v. Pennsylvania, 268 U. S. 
473 (1925); see Hanpy, INHERITANCE AND OTHER LiKE*Taxes (1929) 38; Beale, 
Jurisdiction to Tax (1919) 32 Harv. L. REv. 587, 624. 

2 This tax is upon the net estate of the decedent, and is payable out of the resi- 
due. Matter of Hamlin, 226 N. Y. 407, 124 N. E. 4 (1919). It is theoretically an 
excise on the right to transfer property or possibly on the transfer itself. Knowlton 
v. Moore, 178 U. S. 41 (1900). 

3 A few states levy an estate tax as well as a succession tax. N. Y. Tax Law 
(1928) § 249; R. I. Gen. Laws (1923) c. 39. 

4 The succession tax falls upon the individual beneficiaries, with rates varying 
according to their relationship to the decedent. The prevailing theory is that it is 
an excise on the right to receive the property devolved. In New York and perhaps 
in a few other jurisdictions, the tax is deemed to be on the right to transmit. That 
the theory adopted may make some difference is shown by United States v. Perkins, 
163 U.S. 625 (1896), where a legacy to the United States was held subject to the 
New York tax. But cf. Estate of Shepard, 184 Wis. 88, 197 N. W. 344 (1924). 
Compare also Nichols v. Coolidge, 274 U.S. 531 (1927), with Coolidge v. Commis- 
sioner, 167 N. E. 757 (Mass. 1929) (same estate held subject to state succession tax 
though not to federal estate tax). 

F 5 Alabama, Florida, Nevada, and the District of Columbia impose no death 
uties. 

6 An equivalent provision is included in all the statutes. E.g., Int. Rev. STat. 
(Cahill, 1927) c. 120, § 396; N. Y. Tax Law (1928) § 220. Usually a tax is levied 
also on transfers, not for a valuable consideration, made in contemplation of death, 
or to take effect in possession or enjoyment at or after death. See Hanpy, op. cit. 
supra note 1, at 95; Note (1920) 34 Harv. L. Rev. 108. 

7 Only a few states have explicit provision in their taxing statutes regarding 
proven and analogous rights. Cf. State v. Boney, 156 Ark. 169, 245 S. W. 315 

1922). 
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Dower, clearly, does not pass by will; nor, strictly speaking, is it 
created by the intestate laws. A common law incident of marriage, 
superior even to the claims of the husband’s creditors, it is substantially 
different from the rights to which the ordinary heirs and distributees 
succeed in case of intestacy." These considerations, and the benevolent ° 
attitude with which the judges are accustomed to regard the rights of 
widows, explain the interpretation by which most courts have been led 
to exclude dower from the incidence of the usual inheritance tax.’° A 
few courts have refused to countenance this exemption,’’ maintaining 
with considerable force that the phrase “by will or by the intestate 
laws ”’ is intended to include all rules of law governing the division of a 
decedent’s estate. This interpretation gains weight when applied to the 
statutory rights which in many states have been substituted for dower; *” 
for usually under these laws the widow merely has, like a forced heir, an 
indefeasible claim to a share of the estate left by her husband, and not, 
as in the case of common law dower, a lien on all realty of which he may 
have been seised at any time during the marriage. 

The theory of community property, however, is somewhat different. 
The wife is held to have a present and absolute interest in half the prop- 
erty even during the life of her husband, and as to that half +** she can 
no more be considered as taking under the intestate laws than can a sur- 
viving joint tenant.** In the case of a legacy in lieu of dower there has 
been little disagreement. Even in jurisdictions exempting dower, it is 





8 See Note (1911) 25 Harv. L. REv. 181. 

® The present problem exhibits a conflict between two well-known favorites of 
the law. Favorabilia in lege sunt fiscus, dos, vita, libertas. Co. Litt. 124b. 

10 Hill v. Bugbee, 91 N. J. L. 454, 103 Atl. 861 (1918), aff'd, 92 N. J. L. 514, 
tos Atl. 893 (1918); Crenshaw v. Moore, 124 Tenn. 528, 137 S. W. 924 (1911); 
Estate of Smith, 161 Wis.*588, 155 N. W. 109 (1916) (now taxed under Wis. Star. 
(1927) § 72.04(2)). Curtesy has also been held exempt. Matter of Starbuck, 63 
Misc. 156, 116 N. Y. Supp. 1030 (1910), aff’d, 201 N. Y. 531, 94 N. E. 1098 (1911). 
But it is no longer so in New York. N. Y. Tax Law (1928) § 243. 

11 Billings v. People, 189 Ill. 472, 59 N. E. 798 (1901), aff'd sub nom. Billings 
v. Illinois, 188 U. S. 97 (1903) ; State v. Dunn, 174 N. C. 679, 94 S. E. 481 (1917). 

12 Taxed: State v. Probate Ct., 137 Minn. 238, 163 N. W. 285 (1917); Carter 
v. Whitson, 88 Okla. 197, 212 Pac. 752 (1923). Not taxed: In re Strahan, 93 Neb. 
828, 142 N. W. 678 (1913) ; In re Bullen, 47 Utah 96, 151 Pac. 533 (1915). Family 
allowance, homestead, and statutory support are generally not taxed. In re Black- 
burn, 51 Mont. 234, 152 Pac. 31 (1915) ; Hildebrand’s Estate, 262 Pa. 112, 104 Atl. 
866 (1918). Contra: People v. Forsyth, 273 Ill. 141, 112 N. E. 378 (1916); see 
Note (1925) 37 A. L. R. 541. 

13 Kohny v. Dunbar, 21 Idaho 258, 121 Pac. 544 (1912); Succession of Marsal, 
118 La. 212, 42 So. 778 (1907); cf. In re Chavez’s Estate, 280 Pac. 241 (N. M. 
1929) (husband held to take the whole estate free of tax). Formerly California 
taxed the widow as an heir. Matter of Moffitt, 153 Cal. 359, 95 Pac. 653 (1908). 
But this has been changed by statute. Car. Gen. Laws (1923) Act 8443, § 1(2). 

14 A surviving joint tenant or tenant by the entirety does not take under the 
interstate laws. Attorney General v. Clark, 222 Mass. 291, 110 N. E. 299 (1915). 
But a number of states specifically tax the interest of a surviving joint tenant. 
Itt. Rev. Stat. (Cahill, 1927) c. 120, § 306(5). The tax has been applied to 
tenancies created before the statute. Matter of McKelway, 221 N. Y. 15, 116 N. E. 
348 (1917). Contra: Matter of Guernsey, 177 Cal. 211, 170 Pac. 402 (1917). In 
the case of a tenancy by the entirety the survivor of an estate created before the 
statute may not be taxed. Matter of Lyon, 233 N. Y. 208, 135 N. E. 247 (1922). 
But otherwise if the estate is created after the statute. Matter of Dunn, 236 N. Y. 
461, 141 N. E. 915 (1923). Compare the cases cited infra note 27. 
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well recognized that if the widow elects to accept the legacy, she takes 
under the will and is taxable without deduction of the value of dower.*® 
Such a legacy is not treated as a purchase of dower, but as a legacy upon 
a condition. 

In accordance with the principle that a transfer by will even though 
for consideration or in payment of a debt is taxable,’® legacies in dis- 
charge of antenuptial agreements have almost invariably been taxed.*’ 
The legatee is done no injustice if she might have refused the legacy and 
proved her debt in the usual manner. And even if such an election is 
not permissible, as when the agreement would have been satisfied by a 
settlement by will, the legacy should nevertheless be taxable, for the 
parties have voluntarily chosen a method of transmitting property which 
the statute taxes irrespective of motive. An interesting situation arises 
when a decedent fails to make the testamentary dispositions required by 
an antenuptial agreement. If specific performance of the contract is 
granted, can the property be taxed as passing by will? Manifestly, a 
husband should not be allowed, by violating his contract, to avoid taxes 
which would otherwise be payable. The courts have consequently over- 
looked the technical difficulties and held the tax collectible.1* Not in- 
frequently a wife is induced not to dissent from a will, with which she is 
dissatisfied, by a compromise settlement with the other beneficiaries. 
Efforts to have the distribution under the compromise made the basis 
for the succession tax have usually failed.’® Fearing collusive compro- 
mises,”° the courts have insisted that the excise is on property passing 
by will, and that subsequent private arrangements among the benefici- 
aries are irrelevant. 





15 Arnett v. Bugbee, 98 N. J. L. 416, 119 Atl. 763 (1923); Matter of Riemann, 
42 Misc. 648, 87 N. Y. Supp. 731 (1904); Im re Osgood, 52 Utah 185, 173 Pac. 152 
(1918). Contra: In re Sanford, 90 Neb. 410, 133 N. W. 870 (1911), criticized in 
(1913) 26 Harv. L. REv. 276. 

16 State v. Mollier, 96 Kan. 514, 152 Pac. 771 (1915); Matter of Gould, 156 
N. Y. 423, 51 N. E. 287 (1898) ; see Note (1920) 7 A. L. R. 1046. 

17 Ransom v. United States, Fed. Cas. No. 11,574 (C. C. S. D. N. Y. 1879); 
People v. Field, 248 Ill. 147, 93 N. E. 721 (1910); Hill v. Treasurer, 227 Mass. 331, 
116 N. E. 309 (1917). Recent decisions in New York have rendered the law in that 
state very doubtful. The earlier cases were in full accord with the usual rule. 
Matter of Gould, supra note 16; Matter of Kidd, 188 N. Y. 274, 80 N. E. 924 
(1907). But of late years the courts have tended to inject the question of consid- 
eration into the problem (perhaps through confusion with the provision relating 
to transfers in contemplation of death, supra note 6), forgetting that the statute 
taxes all transfers by will and makes no exception in case of consideration. Cf. 
Matter of Vanderbilt, 184 App. Div. 661, 172 N. Y. Supp. 511 (1918), aff'd, 226 
N. Y. 638, 123 N. E. 893 (1919). 

18 Matter of Kidd, supra note 17; cf. Matter of Grogan, 63 Cal. App. 536, 219 
Pac. 87 (1923); see (1924) 37 Harv. L. REv. 507. If the agreement neither contem- 
plated nor was performed by settlement by will, the property received under it 
could hardly be taxed as “ passing by will or intestacy.” But cf. note 32, infra. 

19 In re Graves, 242 Ill. 212, 89 N. E. 978 (1909); Baxter v. Treasurer, 209 
Mass. 549, 95 N. E. 854 (1911); Matter of Cook, 187 N. Y. 253, 79 N. E. gor 
(1907); English v. Grenshaw, 120 Tenn. 531, 110 S. W. 210 (1908). Contra: 
State v. Probate Ct., 143 Minn. 77, 172 N. W. 902 (1919) ; Hawley’s Estate, 214 Pa. 
525, 63 Atl. ro21 (1907). 

20 See Warren, Progress of the Law—Wills and Administration (1920) 33 
Harv. L. Rev. 556, 574. 
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The problem in the case of the federal estate tax ** is notably dif- 
ferent. Since the incidence of this tax is upon the net estate of the 
decedent,”* it is necessary first to determine whether the property in 
question is part of the gross estate,* and if it is, whether its value may 
be deducted as a claim incurred “ for an adequate and full consideration 
in money or money’s worth.” ** The successive Revenue Acts ?° have 
progressively grown more explicit and inclusive. The Act of 1916, for 
example, made no express reference to dower, with the result that, at 
least in jurisdictions where dower was not subject to state tax, the courts 
held that it could not be included in the gross estate of the decedent.*® 
The later Acts specifically provide that dower and analogous statutory 
rights shall be included in the gross estate.” With respect to legacies in 
pursuance or in lieu of a right under an antenuptial contract there has 
been more difficulty. If the wife elects to accept the legacy, she takes 
as a beneficiary under the will, and not as a creditor adversely to the 
estate. Therefore the value of her claim should not be deducted.”* Sup- 
pose, however, that the widow dissents from the will and obtains pay- 
ment of her right as a debt; is it deductible as a claim for an “‘ adequate 
and full consideration in money or money’s worth’? It seems clear that 
these words do not mean merely consideration sufficient to support a 
simple contract; rather, the legislative purpose must be to exempt only 
such claims as arise from businesslike transactions.*® The usual ante- 





21 ReveNvE Act oF 1926, § 300, 44 STAT. 69 (1926), 26 U. S. C. Supp. III § 1091 
(1929). The constitutionality of the federal estate tax has been upheld, partly on 
the ground of traditional usage. New York Trust Co. v. Eisner, 256 U. S. 345 
(1920). “ Upon this point a page of history is worth a volume of logic.” Ibid. at 
349, per Holmes, J. 

22 REVENUE ACT OF 1926, § 301(a), 44 STAT. 69 (1926), 26 U. S. C. Supp. III 
§ 1092 (1929). 

23 Jd. § 302, 26 U. S. C. Supp. III § 1094 (1929). 

24 Jd. § 303(a) (1), 26 U.S. C. Supp. IIT § 1095(a) (1) (1929). 

25 39 Stat. 777 (1916); 40 STAT. 1096 (1919); 42 STAT. 227 (1921); 43 STAT. 
303 (1924), 26 U. S. C. § 1091 (1926); 44 Stat. 69 (1926), 26 U.S. C. Supp. III 
§ 1091 (1929). 

26 Randolph v. Craig, 267 Fed. 993 (M. D. Tenn. 1920). But if a legacy or 
compromise was accepted in lieu of dower no deduction was allowed for the value 
of dower. Briscoe v. Craig, 32 F.(2d) 40 (C. C. A. 6th, 1929); Title Guarantee 
& Trust Co. v. Edwards, 290 Fed. 617 (S. D. N. Y. 1922); Schuette v. Bowers, 32 
F.(2d) 817 (S. D. N. Y. 1929). 

27 Acts of 1919 and 1921, § 402b; Acts of 1924 and 1926, § 302b. The consti- 
tutionality of this provision has been sustained. Allen v. Henggeler, 32 F.(2d) 60 
(C. C. A. 8th, 1929) ; United States v. Waite, 33 F.(2d) 567 (C. C. A. 8th, 1929). 
The inclusion in the gross estate of the decedent of his interest in estates by the 
entirety has also been upheld. United States v. Tyler, 33 F.(2d) 724 (C. C. A. 4th, 
1929). Contra: United States v. Provident Trust Co., U. S. Daily, Oct. 15, 1929, 
at 1950 (C. C. A. 3d). Although from a highly technical conveyancer’s viewpoint 
there may be no transfer of rights, since the survivor has all along been seised per 
tout et non per my, yet as a practical matter, there is sufficient shifting of the 
economic benefits of property to provide a proper basis for the imposition of an 
excise. With respect to community property, the usual rule is that only one half 
shall be included in the husband’s gross estate. But cf. Talcott v. United States, 23 
F.(2d) 897 (C. C. A. oth, 1928), certiorari denied, 277 U. S. 604 (1928) ; see Smith, 
The Community Property Bungle (1929) 7 Nat. Income Tax Mac. 63. 

28 Jacobs v. Commissioner, 34 F.(2d) 233 (C. C. A. 8th, 1929). 

29 This would appear from the progressive stringency of the wording of the 
successive Acts. Act of 1916, § 203(a)(1), allows the deduction of “such... 
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nuptial agreement in consideration of marriage and the waiver of dower 
is merely a family arrangement, a consensual substitute for dower. 
Moreover the right under the agreement is not absolute, but like dower is 
contingent on the continuance of the marital relation.*° To allow such 
claims to be deducted for tax purposes,** when dower itself is not deduc- 
tible, would be to provide a wide loophole for tax evasion.** 
































Tue Ricut To Privacy Topay. — Thirty-nine years ago there was 
suggested in the pages of this REvrEW a new category in the law of 
torts, the right to privacy.’ Perhaps the time is now ripe to determine 
whether this brilliant essay has been as fruitful in its actual results in 
case law as in its contribution to legai analysis.” 

The actual cases are relatively few in number, but it is undoubtedly 
true that the right to privacy, amorphous concept though it be,* has 
received recognition by both courts * and legislatures.® It is necessary, 





claims . . . as are allowed by the laws of the jurisdiction under which the estate 
is being administered.” The Acts of 1919 and 1921, § 403(a) (1), are not substan- 
tially different in wording. But the Act of 1924, § 303(a) (1), adds this important 
limiting phrase: “to the extent that such claims were incurred or contracted bona 
fide for a fair consideration in money or money’s worth.” 43 STAT. 305 (1924), 26 
U.S. C. § 1095(a) (1) (1926). The effectiveness of this provision was destroyed by 
a decision that “ fair consideration ” related solely to good faith and not to ade- 
quacy. Ferguson v. Dickson, 300 Fed. 961 (C. C. A. 3d, 1924). To remove all 
doubts, the word “ fair” was dropped in the Act of 1926, § 303(a)(1), and the 
words “ adequate and full ” were inserted. 44 Stat. 72 (1926), 26 U. S. C. Supp. III 
§ 1095(a)(1) (1929); cf. State Street Trust Co. v. Treasurer, 209 Mass. 373, 95 
N. E. 851 (1911). 

80 Where a wife disentitles herself to dower, as by divorce, she can claim no 
right against the former husband’s estate under an antenuptial agreement in lieu 
of dower. Jordan v. Clark, 81 Ill. 465 (1876) ; cf. People v. Field, supra note 17. 

81 Release of dower was held such “ fair consideration ” as to exclude a settle- 
ment in contemplation of death from being taxed. Ferguson v. Dickson, supra note 
29. Contra: Mercantile Trust Co. v. Hellmich, T. D. (I. R.) 3545 (D.C. E. D. Mo. 
1924) ; cf. Safe Deposit Trust Co. v. Tait, 295 Fed. 429 (D. Md. 1923). In England, 
marriage is not such “ consideration of money or money’s worth” as will free a 
transfer of tax. Floyer v. Bankes, 3 De G. J. & S. 306 (1863); see Note (1920) 
7 A. L. R. 1046. 

32 In states where dower is taxable and where contracts taking effect at death 
are also taxed “ unless for money or money’s worth,” similar reasoning would seem 
to permit the taxation of claims under antenuptial agreements in consideration 
merely of marriage or relinquishment of dower, which cannot be reached as “ pass- 
ing by will or intestacy.” Cf. People v. Field, supra note 17; see notes 6, 17, supra. 


ace Warren and Brandeis, The Right to Privacy (December, 1890) 4 Harv. L. 
V. 193. 

2 For recent treatments of the subject, see Ragland, The Right of Privacy (1929) 
17 Ky. L. J. 85; Note (1929) 14 St. Louis L. REv. 306. 

3 The phrase itself has often been used regarding subjects foreign to the present 
inquiry. Thus, a statute prohibiting the possession of intoxicating liquors has been 
held unconstitutional as a violation of privacy. See Commonwealth v. Campbell, 
133 Ky. 50, 58, 117 S. W. 383, 385 (1909). And objection has been made to the 
state’s visitorial power over corporations on the same ground. See Nichols, What 
is a Corporation’s Right to Privacy? (1929) 4 P. U. FoRTNIGHTLY 524. | 

4 The editors of SELECTED Essays ON THE LAw OF TorTs (1924) list, at 122, these | 
cases in which the right to privacy has been recognized: Pavesich v. New Eng. Life 
Ins. Co., 122 Ga. 190, 50 S. E. 68 (1905); Foster-Milburn Co. v. Chinn, 134 Ky. 
424, 120 S. W. 364 (1909); Douglas v. Stokes, 149 Ky. 506, 149 S. W. 849 (1912) ; 
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however, to discover the precise forms which this recognition has taken. 
It seems clear that most of the cases were, at least in part, decided 
on other grounds, and hence represent but slight advance in the law.® 
Some proceeded on the theory of breach of trust or contract,’ or viola- 
tion of a property interest. In others the court found, not only a 
violation of privacy, but a cause of action in libel as well.® Ina few 
cases often cited for the recognition of the right, the express ground 
of decision was conduct amounting to fraud; *° and in some others the 











Itzkovich v. Whitaker, 115 La. 479, 39 So. 499 (1905), 117 La. 708, 42 So. 228 
(1906) ; Schulman v. Whitaker, 117 La. 704, 42 So. 227 (1906) ; Munden v. Harris, 
153 Mo. App. 652, 134 S. W. 1076 (1911). See also Corliss v. Walker, 57 Fed. 434 
(C. C. D. Mass. 1893) ; Von Thodorovich v. Franz Josef Beneficial Ass’n, 154 Fed. 
gi1 (C. C. E. D. Pa. 1907) ; Edison v. Edison Polyform Co., 73 N. J. Eq. 136, 67 
Atl. 392 (1907). 

To these may be added Candler v. Byfield, 160 Ga. 732, 129 S. E. 57 (1925); 
Kunz v. Allen, toz2 Kan. 883, 172 Pac. 532 (1918); Brents v. Morgan, 221 Ky. 
765, 2909 S. W. 967 (1927); Marks v. Jaffa, 6 Misc. 290, 26 N. Y. Supp. 908 
(1893) (overruled). Compare also Ex parte Sturm, 152 Md. 114, 136 Atl. 312 
(1927); Magouirk v. Western Union Tel. Co., 79 Miss. 632, 31 So. 206 (1902); 
Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 67 Atl. 97 (1907). 

5 N. Y. Laws 1903, c. 132, N. Y. Crvm Ricuts Law §§ so, 51; cf. Cat. PENAL 
Cope (Deering, 1923) § 258 (repealed 1915). The New York statute was held con- 
stitutional in Rhodes v. Sperry & Hutchinson Co., 193 N. Y. 223, 85 N. E. 1097 
(1908), aff'd, 220 U.S. 502 (1911). 

6 A doctrine can scarcely be said to be “law” in a particular jurisdiction unless 
the rationale of the decisions impels a similar result in cases of a like nature subse- 
quently to be adjudicated. 

7 Corliss v. Walker, supra note 4. Injunction was refused to restrain publication 
of a photograph of a deceased person when, on rehearing, it was shown that the 
picture was not obtained by breach of contract. s. c., 63 Fed. 280 (C. C. D. 
Mass. 1894). In Douglas v. Stokes, supra note 4, a photographer copyrighted copies 
of a negative of plaintiff’s dead children which he had been employed to take. 
He was held liable in tort. The court reasoned on the basis of language in the 
breach of trust cases and cited Pollard v. Photographic Co., 40 Ch. D. 345 (1888). 
But in Brents v. Morgan, supra note 4, at 773, 299 S. W. at 971, the court stated 
that the opinion in Douglas v. Stokes “ could have been put on no ground other 
than the unwarranted invasion of the right to privacy.” Sed quaere; cf. Pollard v. 
Photographic Co., supra; Tuck v. Priester, 19 Q. B. D. 629 (1887) ; Klug v. Sheriffs, 
129 Wis. 468, 109 N. W. 656 (1906); Holmes v. Underwood & Underwood, 225 
App. Div. 360, 233 N. Y. Supp. 153 (1929). 

8 See Munden v. Harris, supra note 4, at 660, 134 S. W. at 1079. In Edison v. 
Edison Polyform Co., supra note 4, an injunction was granted to restrain use of the 
plaintiff’s name in advertisements or corporate title, because such use might expose 
plaintiff to liability. See also Walter v. Ashton, [1902] 2 Ch. 282; Vanderbilt v. 
Mitchell, supra note 4. 

® Foster-Milburn Co. v. Chinn; Munden v. Harris (alternative holdinz), both 
supra note 4. With Pavesich v. New Eng. Life Ins. Co., supra note 4, a clear case 
of privacy, compare Peck v. Tribune Co., 214 U. S. 185 (1909) (photograph and 
statement used for whisky testimonial held libelous per se). And cf. Bower, Cope 
or ACTIONABLE DEFAMATION (1st ed. 1908) 23, where an order of the Lord Cham- 
berlain, prohibiting the makeup of certain actors as Gladstone, et al., is cited under 
the heading of “ non-verbal slander.” 

10 Yon Thodorovich v. Franz Josef Beneficial Ass’n, supra note 4. There, at 
the suit of the Austrian consul, the defendant was enjoined from using the name or 
portrait of the Emperor becayse the purposes of the defendant were prima facie 
fraudulent, the consul by treaty having standing in court to protect his countrymen. 
Note that the consul could not have sued if he were asserting a personal right of the 
Emperor. I[bid. at 912. See also Edison v. Edison Polyform Co., supra note 4, at 
145, 67 Atl. at 395 (right to innocent use of name expressly left open). 
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decisions could have been rested on other theories, though these were 
not adverted to."* In still other cases, the court in clear language ** 
refrained from proceeding on the broad principle suggested.’* A limited 
recognition is found in the New York statute,’* passed after the four-to- 
three decision in Roberson v. Rochester Folding Box Co.'* had denied 
the right at common law. But this enactment is strictly confined to 
cases of publication for purposes of trade,'® and thus excludes instances 
of publication injuring the plaintiff, though without pecuniary benefit 
to the defendant. The paucity of other legislation, and the obviously 
restricted character ‘” of the New York law, indicate that the legislatures 
have not found fault with the courts’ refusal to accord a fuller recogni- 
tion to the right to privacy.** 

The relief suggested has been of three sorts: damages in tort, equitable 
relief by injunction, and the imposition of criminal liability. When 
privacy is invaded it is, of course, impossible to measure by any pecuni- 
ary scale the actual injury sustained; and aside from that, the objection 
may be made that to allow damages would encourage vexatious suits, 





11 Thus, in the Pavesich case, supra note 4, the court agreed that a jury might 
find the words and picture libelous under the circumstances. With Candler v. By- 
field, supra note 4, compare De May v. Roberts, 46 Mich. 160 (1881) (non-medical 
spectator at childbirth held liable). 

It should be noted that relief is sometimes granted where a writing or publica- 
tion is part of a wrong which would be enjoined of itself. See Pound, Equitable 
Relief against Defamation and Injuries to Personality (1915) 29 Harv. L. Rev. 
640, 655, n.4I. 

12 Itzkovich v. Whitaker; Schulman v. Whitaker, both supra note 4 (suits to 
enjoin police officials from placing unconvicted persons’ photographs in the “ rogues’ 
gallery ”) ; cf. Hawkins v. Kuhne, 153 App. Div. 216, 137 N. Y. Supp. 1090, aff'd, 
208 N. Y. 555, 101 N. E. 1104 (1913) (held an “assault ”). But cf. Mabry v. Ket- 
tering, 89 Ark. 551, 117 S. W. 746, 92 Ark. 81, 122 S. W. 115 (1909); Miller v. 
Gillespie, 196 Mich. 423, 163 N. W. 22 (1917). Where the person photographed is 
already convicted, no injunction will issue. Downs v. Swann, 111 Md. 53, 73 Atl. 
653 (1909) ; Hodgeman v. Olsen, 86 Wash. 615, 150 Pac. 1122 (1915); cf. Ex parte 
Sturm, supra note 4 (photographing prisoner contrary to order of trial judge held a 
contempt) ; Note (1929) 27 Micu. L. Rev. 927. 

13 Jt should be noted that in some cases denying relief, denial of the right was 
not necessary to the decision. Thus, in Atkinson v. Doherty and Schuyler v. 
Curtis, both infra note 18, the plaintiff had no interest of his own invaded 
or threatened. 

14 Supra note 5. 

15 171 N. Y. 538, 64 N. E. 442 (1902). 

16 It has been construed not to apply to newspapers, though it did-not in terms 
exempt them. See Note (1920) 33 Harv. L. Rev. 711; Chafee, Progress Of The 
Law — Equitable Relief Against Torts (1921) 34 id. 388, 411; cf. Damron v. 
Doubleday, Doran & Co., 133 Misc. 302, 231 N. Y. Supp. 444 (1928); (1929) 42 
Harv. L. Rev. 709. But cf. D’Altomonte v. New York Herald Co., 154 App. Div. 
453, 139 N. Y. Supp. 200 (1913); Holmes v. Underwood & Underwood, supra 
note 7. 

17 Cf. Merle v. Sociological Research Film Corp., 166 App. Div. 376, 381, 152 
N. Y. Supp. 829, 832 (1915). 

18 It is interesting to note how common law cases denying the right of privacy 
would probably have been decided under the statute. The exception for “ news ” 
would apply to Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac. 594 (1911). 
The requirement that the injury affect a “living person” would have prevented 
relief in Atkinson v. Doherty & Co., 121 Mich. 372, 80 N. W. 285 (1899) ; Schuyler 
v. Curtis, 147 N. Y. 434, 42 N. E. 22 (1895). In Douglas v. Stokes, supra note 4, 
on similar facts, recovery was allowed at common law. 
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or those based on fancied invasions of privacy. But the imperfections 
of this remedy should not destroy the right. Its difficulties may be in 
part avoided by allowing the free use of injunctive relief, with the 
provision that the plaintiff’s failure to avail himself thereof within a 
reasonable period should bar an action for damages.'® The allowance 
of easy access to injunction is defensible on principle,”° though equity 
is said to protect only property rights,** and sometimes refuses relief,” 
even where money damages are admittedly but a poor substitute.*° 
The reluctance to allow a jury to assess damages for invasions of privacy 
without the existence of some infinitesimal interest of substance is not 
difficult to understand: the intangible character both of the interest 
and the injury cry out for some tangible point d’appui.** But the 
hesitancy of the chancellor to grant relief is less easy to comprehend. 
His whole technique and outlook are adapted to the protection of in- 
tangibles, and hence of interests of personality. 

The imposition of a criminal penalty, though drastic,”° is perhaps 
necessary to curb the excesses of a tabloid-minded press; ** but it should 
be noted that to join criminal and civil liabilities in one statute causes 











19 J.¢., if the plaintiff with notice of the invasion had the opportunity to seek 
an injunction within a limited period. And this would also entail the denial of 
damages where the defendant upon notice of the grievance desists from offending 
further. 

20 The remedy at law is clearly inadequate, since money damages come too late 
to prevent an actual invasion of privacy. See Prince Albert v. Strange, 1 McN. 
& G. 25, 47 (1849). 

Injunction has been granted to restrain the unauthorized use of names where 
no clear property interest was involved. Schwartz v. Edrington, 133 La. 235, 62 
So. 660 (1913); cf. State ex rel. La Follette v. Hinkle, 131 Wash. 86, 229 Pac. 
317 (1924) (mandamus). Contra: Edison v. Thomas A. Edison Jr. Chem. Co., 128 
Fed. 957 (C. C. D. Del. 1904) ; Vassar College v. Loose-Wiles Biscuit Co., 197 Fed. 
982 (W. D. Mo. 1912); Hodecker v. Stricker, 39 N. Y. Supp. 515 (1896); cf. Bau- 
mann v. Baumann, 250 N. Y. 382, 165 N. E. 819 (1929) ; see Pound, supra note 11, 
at 673. Compare also Ellis v. Hurst, 66 Misc. 235, 121 N. Y. Supp. 438 (1910) 
(nom de plume). But cf. The “ Mark Twain ” Case, 14 Fed. 728 (C. C. N. D. Il. 
1883) (same). : 

21 Gee v. Pritchard, 2 Swanst. 402 (1818). The decisions are numerous. See 
Note (1921) 14 A. L. R. 296; Long, Equitable Jurisdiction to Protect Personal 
Rights (1923) 33 YALE L. J. 115, 116. 

22 By the American rule, equity will not enjoin the publication of a libel. 
Cases are collected in Pound, supra note 11, at 663, n.65. 

23 Injunction has been denied to enforce a right where only damages were pro- 
aes Nd statute. Woolcott v. Shubert, 169 App. Div. 194, 154 N. Y. Supp. 643 

1915). 

24 Cf. De May v. Roberts, supra note 11 (privacy in effect protected because 
court found offensive touching). Compare also the rule in many jurisdictions which 
denies recovery for negligence unless there is some impact, however slight. 

25 A statute making it a felony to publish a newspaper mainly devoted to scandal 
has been upheld. State v. Van Wye, 136 Mo. 227, 37 S. W. 938 (1896) ; cf. State ex 
rel. Olson v. Guilford, 174 Minn. 457, 219 N. W. 770 (1928) (scandalous newspaper 
made public nuisance by statute). 

26 Concededly it is dangerous to impose criminal liability on newspapers. 
There is always the possibility that genuine public-minded political disclosures 
would be prosecuted, and the exemption for matters of public interest would not 
always be a safeguard when weak juries are swayed by adroit prosecuting attor- 
neys. Furthermore, a criminal prosecution would usually only reach reporters, 
whereas editors and perhaps publishers are largely to blame for flagrant exploitation 
of private personalities. 
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to be invoked in civil cases the canon that penal laws must be strictly 
construed.*’ A distinction must be noted between privacy cases which 
involve publication, and those which do not. In the former, as in the 
law of defamation, a difficulty is presented by the constitutional guar- 
antees of free speech and jury trial. Yet with the issue of truth 
eliminated, the need for a jury would seem to be less than in actions for 
libel, and the burden on free speech and press is lessened by exempting 
from protection matters of public interest.”* 

Where publication is not involved no constitutional questions arise. 
Relief has been sought in diverse situations.2® Attempts have been 
made to exercise control over the power of neighbors to make windows 
overlooking the plaintiff’s house.*° In the case of “rough or open 
shadowing ” ** relief has been sought partly because of the coercive 
character of the annoyance. This consideration has also caused redress 
to be given where debtors are placarded in order to obtain payment.** 
In that type of case, though the wrong may have been technically 
libelous,** courts which use the language of privacy avoid the pitfalls 
of the haphazard ** law of defamation. And in some other cases, the 
right to privacy has been used as a convenient substitute for analysis.*® 

One of the limitations originally proposed was that protection should 
not extend to matters of public concern.**® This latter element, however, 
was not deemed controlling in a recent New Jersey case.** There the 





27 This was done in New York. See Holmes v. Underwood & Underwood, supra 
note 7; Humiston v. Universal Film Co., 189 App. Div. 467, 476, 178 N. Y. Supp. 
752, 757 (1919); Binns v. Vitagraph Co., 210 N. Y. 51, 55, 103 N. E. 1108, 1110 
(1913). 

28 It would seem that the “ matter ” discussed, rather than the position of the 
plaintiff should control. See Bower, op. cit. supra note 9, at 112. Neither a public 
character nor a candidate for office need stand entirely naked in the public eye. 
But cf. Jones v. Herald Post Co., 18 S. W. (2d) 972 (Ky. 1929). 

29 Whereas in the publication cases the closest common law analogy is defama- 
tion, here it would seem to be offensive touching. 

30 Cf. Bryant v. Sholars, 104 La. 786, 29 So. 350 (1901); Moore v. New 
York Elev. Ry., 130 N. Y. 523, 29 N. E. 997 (1892). But cf. Chandler v. Thomp- 
son, 3 Camp. 80, 81 (1811). But in the Moore case the ground of decision was 
violation of.a property right in depriving the building of residential value. 

31 Schultz v. Frankfort Ins. Co., 151 Wis. 537, 139 N. W. 386 (1913). But cf. 
Chappell v. Stewart, 82 Md. 323, 33 Atl. 542 (1896), criticized in Pound, supra 
note 11, at 669. 

32 Brents v. Morgan, supra note 4. This result has also been reached by hold- 
ing the statements libelous per se. Thompson v. Adelberg & Berman; Inc., 181 Ky. 
487, 205 S. W. 558 (1918); Muetze v. Tuteur, 77 Wis. 236, 46 N. W. 123 (1890) ; 
cf. State v. Armstrong, 106 Mo. 395, 16 S. W. 604 (1891) (criminal libel) ; State 
v. McCabe, 135 Mo. 450, 37 S. W. 123 (1896) (under special statutes). 

33 Truth is not always a defense in these cases. See (1928) 41 Harv. L. Rev. 
1070, 1071; (1928) 37 YALE L. J. 835, 836. 

84 See Veeder, The History and Theory of the Law of Defamation (1903) 3 
Cot. L. Rev. 546. 

385 Candler v. Byfield, supra note 4, where the injury was an intrusion into a 
stateroom. The court did not consider whether this involved interference with a 
license or some more substantial property interest; or if the former, whether an 
action would lie for interference with the license. Cf. Note (1925) 10 Munn. L. 
REv. 55, 58. 

386 Warren and Brandeis, supra note 1, at 214. 

87 Brex v. Smith, 146 Atl. 34 (N. J. Eq. 1929). There may perhaps be a duty 
of secrecy on the part of the bank. Tournier v. National Provincial & Union Bank, 
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right to privacy was successfully asserted against a public prosecutor 
who sought to examine the bank accounts of all members of a police 
department, in order to discover clues as to crimes possibly committed. 
Though the public interest in such a situation is great, an insistence 
that officials follow the ordinary processes of law is necessary to safe- 
guard individuals against fishing expeditions. But because of the 
responsible relation to the government of the class concerned, a contrary 
result would not be indefensible.** 

It might seem, from this study of the adjudications on the right to 
privacy, that the present status of the right, even in jurisdictions where 
it has been recognized, is a tenuous one: the “new chapter in the law 
of torts ” *° is not long. But it must be clear that the principle still has 
vitality,*° that the cases it has been extended to embrace cannot be 
summarily dismissed as sports, and that though public sentiment on 
privacy may well be different now than in the nineties, the concept still 
appeals to the judicial mind in many dissimilar situations. At any rate, 
the battle is still being waged over the original article,*t which remains 
a classic example of creative juristic activity through the medium of 
legal periodicals.*? 





LEGISLATION 


THE DELEGATION OF DISCRETION IN MASSACHUSETTS LICENSING 
STATUTES. — The traditional law has always presented to reflective 
minds the paradox of rule versus discretion.'- Conflicting considerations 
have constantly pointed to the necessity for developing strict rules of 
law by the legislature, and yet permitting flexibility in the administra- 
tion of justice by the courts. The recent growth of administrative law 
suggests as an aspect of the problem the proper scope of the discretion 
of the administrative tribunal.? A reasoned solution by the legislature 





[1924] 1 K. B. 461; see (1924) 38 Harv. L. Rev. 108. But the result in the prin- 
cipal case was rested on a different basis. 

88 Cf. In re Chapman, 166 U. S. 661 (1897) ; McGrain v. Daugherty, 273 U. S. 
135 (1927). Compare also United States v. Dickey, 3 F.(2d) 190 (W. D. Mo. 
1924), aff'd on other grounds, 268 U. S. 378 (1925). The district court held that 
a statute forbidding publication of income tax returns by newspapers, where the 
returns were already open to the public, was unconstitutional. See Note (1924) 
2 N. Y. L. REv. 475. 

88 See PouND, INTERPRETATIONS OF LecaAL History (1923) 137. 

40 Five cases denying the right are listed in Srtecrep Essays ON THE LAW OF 
Torts 122. No subsequent American cases expressly denying it have been found. 

41 See Smith v. Suratt, 7 Alaska 416 (1928), denying protection on the author- 
ity of the limitation of “ public interest ” suggested by Warren and Brandeis, loc. 
cit. supra note 36. 

42 Pounn, loc. cit. supra note 39. But see the dictum of Hooker, J., in Atkin- 
son v. Doherty, supra note 18, at 380-81, 80 N. W. at 288, suggesting that only dicta 
are more dangerous than statements of the law to be found in legal periodicals. 


1 Cohen, Rule v. Discretion (1914) 11 J. Put., Psycu., AND Sci. METH. 208; 
Pound, Justice According to Law (1913) 13 Cot. L. Rev. 696, (1914) 14 id. 1, 103. 

2 Frankfurter, The Task of Administrative Law (1927) 75 U. or Pa, L, REv. 
614. 
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is of great practical importance, to avoid on the one hand the perils of 
bureaucracy — arbitrary and discriminatory action, and on the other the 
unwieldiness of a too legalistic system. With these considerations in 
mind, it is of interest to examine the treatment of this question in the 
Massachusetts statutes which confer on administrative boards the power 
to grant and revoke licenses.* 

Where a delegation of discretion is involved, great variation in lan- 
guage is found in the statutes granting the licensing power. Most 
frequently the terms are not mandatory, the provision being that the 
authorities ‘“‘ may license,” and a criminal penalty is imposed for action 
without such license. Often no further specification is made of the 
necessary requirements for grant or refusal. This does not seem a 
happy method of reconciling individual rights with effective regulation. 
“May ” can scarcely be construed as “ must,” for if the license were 
to be given automatically, the establishment of a board for its award 
would be futile. And it is not a complete defense of statutes as vague 
as these to point out that administrative practice is in fact uniform 
and so not likely to be oppressive; ® such a position would do away 
with the need for careful legislation.’ 

In the larger number of statutes, however, a mandatory construction 
is possible. Often the words “ may license ” are qualified by the addi- 
tion of “on such terms and conditions as they deem proper,” ® or the 





3 Unless otherwise indicated, all citations to statutes in this Note are to chap- 
ters and sections of Mass. Gen. Laws (1921). 

4 Chap. 92, § 13 (structures on park lands) ; c. 94, § 89 (egg canneries) ; c. 119, 
§ 2 (boarding houses for infants); c. 140, § 23 (lodging houses) ; cf. c. 94, §§ 119, 
144 (slaughter houses and sausage factories) ; c. ror, § 22 (hawkers and peddlers) ; 
c. 140, § 191 (steamboats) ; c. 147, § 33 (boxing matches). 

5 Equivalent in effect are statutes requiring that no one “ shall, without license ” 
conduct certain activities, penalizing action without such license, but leaving un- 
touched the question of its refusal. Chap. 48, § 13 (fires in open air); c. 111, § 155 
(stables) ; c. 140, § 47 (coffee houses); c. 148, § 13 (manufacture of fireworks) ; 
c. 148, § 54 (storage tanks) ; cf. c. 33, § 64 (drilling with arms) ; c. 148, § 70 (lay- 
ing gas mains), which use the form “ may . . . with consent [of the authorities].” 
The form, “ no one shall, without license,” though not so used, is eminently suitable 
where the purpose of the license is merely to achieve registration: c. 149, § 143 
(manufacturing clothing in tenement houses) ; Acts 1923, c. 454, § 2 (gasoline tax) ; 
or, perhaps, destruction: compare c. 101, § 22 (hawkers and peddlers) with Acts 
1927, c. 185 (same) ; or taxation: see c. 101, § 5 (transient vendors), and the various 
acts relating to conservation, cc. 130, 131; Acts 1924, c. 130; Acts 1925, c. 205, 
§§ 1-16. 

6 FrEUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928) 08. 

7 (1921) 46 A. B. A. Rep. 410, 435. Some statutes provide that a license 
“may ” be granted upon a public hearing. Again only a permissive construction 
is possible, since the very requirement of a hearing indicates a necessity for weigh- 
ing the interests presented. Chap. 87, §3 (cutting down shade trees) ; c. 93, § 20 
(billboard restrictions) ; c. 140; § 115 (furnaces and steam engines) ; c. 140, §§ 132- 
34 (smoke nuisance); c. 148, § 14 (explosives). The judicial aspect of administra- 
tive functions is very clear here. 

8 In some cases, the intention seems to be to confine the authorities to a con- 
sideration of local physical conditions. Chap. 40, § 42 (laying water mains) ; c. 40, 
§ 43 (laying steam pipes) ; c. 81, § 21 (digging up state highway); c. 85, $8 (signs 
projecting into public ways) ; c. 91, §§ 12-14 (structures in certain waters) ; c. 92, 
$05 (encroachment on park lands) ; cf. Acts 1921, c. 358 (removal of garbage). 
In the remainder, “ terms and conditions” may include far more. Chap. 136, $4 
(Sunday entertainments) ; c. 136, § 9 (necessary Sunday work) ; c. 140, § 51 (beauty 
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board is authorized to license “suitable” or “ reputable” persons.° 
It is safe to assume that these laws order the board to issue the license 
if the requirements are fulfilled. But whether such a construction 
effects any delimitation on discretion is by no means clear. 

A number of less ambiguous enactments do show, however, that it 
does not follow from the legislative inability to enumerate rules with 
nicety, that the action of the licensing authorities need be unrestrained. 
The issuance of the license is often made conditional upon compliance 
with standards, established in the acts, which vary with the nature of 
the occupation.’® But these standards are likely to be so indefinite ** 
that they must in substance be created by the administrative body.’* 
Where technical knowledge is essential, examinations for occupation 
licenses are required, the nature of which is prescribed by the legislature 
with varying degrees of definiteness.** But included in the most 





parlors); c. 140, §177 (bowling and billiards); c. 140, § 181 (theatrical exhibi- 
tions) ; c. 140, § 186 (amusement parks) ; c. 140, § 188 (picnic groves) ; Acts 1926, 
c. 299; cf. Acts 1926, c. 242 (undertakers) ; Acts 1924, c. 497 (ticket brokers). 

® In some cases, this poses the only limitation on discretion, an obviously inade- 
quate means of delegation. Chap. 100, § 2 (auctioneers) ; c. 111, § 158 (stables) ; 
c. 136, § 7 (confectionery stores on Sunday) ; c. 140, § 42 (employment agencies) ; 
c. 140, § 70 (pawnbrokers); c. 175, § 163 (insurance agents —“ shall” is used) ; 
cf. c. 140, § 49 (lunch carts). In others, it seems superfluous, since financial pro- 
tection is the regulation desired, and this is secured by requiring a bond. Chap. 88, 
§ x (ferries) ; c. 101, § 3 (transient vendors —“ shall” is used); c. 105, § 1 (public 
warehousemen) ; cf. c. 147, § 22 et seq. (private detectives). In others, “ suitable,” 
or an equivalent, appears in a context which destroys its independent meaning, as 
in occupation licenses where moral character of a sort seems to have been thought 
necessary. Chap. 101, § 22 (hawkers and peddlers) ; c. 146, §§ 49, 64 (engineers and 
firemen) ; c. 146, § 65 (operators of hoisting machinery) ; c. 176, §§ 166, 172 (in- 
surance brokers) ; cf. Acts 1921, c. 499, § 8, and Acts 1922, c. 317 (securities sales- 
men), where discretion is limited to the qualifications of an applicant who has been 
convicted of felony. Compare the statutes discussed in note 14, infra. 

10 See statutes cited in note 22, infra. 

11 Chap. 111, $$ 53, 59 (dispensaries and nurseries) ; c. 136, § 19 (Sunday trains 
and boats —“ public convenience and necessity”); c. 140, §2 (innholders and 
common victuallers— “ public good”); c. 140, § 49 (lunch carts — “ public con- 
venience”); c. 140, $132 (smoke nuisance—‘“ public good”); c. 143, $34 
(theatres and public halls— “as in . . . opinion public safety requires ”’). 

12 E.g., Acts 1921, c. 358 (removers of garbage). Requirements of flexibility 
and great detail perhaps make such a delegation essential. See Powell, Adminis- 
trative Exercise of the Police Power (1910) 24 Harv. L. Rev. 268, for a clear 
statement of the reasons for the existence of the license as an administrative device. 

18 Some statutes enumerate the subjects to be covered by the examination. 
Chap. 112, § 2 (physicians) ; c. 112, § 10 (osteopaths— see Acts 1909, c. 526); c. 
112, §15 (chiropractors) ; c. 112, § 45 (dentists) ; c. 112, § 51 (dental hygienists) ; 
c. 112, § 55 (veterinarians) ; c. 112, § 68 (optometrists) ; c. 146, § 61 (inspectors of 
boilers). In some the language is more general. Chap. 112, §74 (nurses— 
“ practical work and principles”); c. 142, §4 (plumbers); c. 143, §§ 175-79 
(operators of moving picture machines) ; c. 146, §§ 49, 50, 64 (engineers and fire- 
men); cf. c. 90, §8 (operators of motor vehicles—‘“ no license .. . until the 
registrar . . . is satisfied [after examination] that the applicant is a proper per- 
son to receive it”). Others have bare provision for an examination. Chap. 93, 
$35 (certified public accountants); c. 112, § 24 (pharmacists); c. 112, § 82 (em- 
balmers) ; c. 141, §§ 1, 2 (electricians) ; c. 146, §65 (operators of hoisting machin- 
ery); cf. c. 94, §27 (machine operators); c. 103, §2 (harbor pilots); c. 112, §9 
(internes) ; c. 112, § 39 (drugstores); c. 221, § 37 (attorneys — discretion in bar 
examiners subject to supervision by supreme judicial court); Acts 1922, c. 465, 
§ 2 (professional bondsmen — similar wide discretion in the court). 
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stringent provisions for examinations there appears the power to pass 
on good moral character,’ an inconsistently wide grant of discretion 
which embodies a clear confession of the impotence of the legislature 
to rule in advance.*® 

Particularly chaotic is the legislature’s treatment of the power to 
revoke the license once granted. Many statutes make no mention of 
revocation, and it is left to construction to determine whether the-power 
exists.1° Others give the widest possible latitude.7 In the’ more 
carefully drawn laws, an intermediate standard is established. Often 
specific grounds are enumerated, followed by a standard which would 
normally take meaning from its context.** A standard alone is seldom 
used,!® and in some instances it is found possible to abandon altogether 
the blanket standard, allowing revocation only for violation of the 
original terms and conditions or of rules subsequently to be promul- 
gated by the board,*° or, more crudely, for commission of crime.” 





14 See statutes cited in note 25, infra. A few other statutes also specifically 
make “ moral character” relevant. Chap. 93, § 35 (certified public accountants) ; 
c. 112, § 74 (nurses) ; c. 123, § 33 (persons in charge of hospitals for insane and 
drug addicts) ; cf. c. 111, § 71 (persons in charge of lying-in hospitals — “ suitable 
and responsible ”’) ; c. 90, § 8 (operators of motor vehicles). 

15 A large number of the statutes which impose a limitation on discretion use 
“shall” instead of “ may,” and to reach such a result by interpretation in the 
others is not difficult. 

16 Where power to grant is on the “terms and conditions” specified by the 
board, the power to revoke would seem to reside in the power to make terms. See 
statutes cited in note 8, supra. 

17 E.g., “at discretion,” “for good cause,” “for cause deemed satisfactory,” 
“at pleasure,” etc. Chap. 91, §§ 12-15 (structures in certain waters) ; c. 93, §§ 35, 
37 (certified public accountants) ; c. 100, § 2 (auctioneers) ; c. 111, § 71 (lying-in 
hospitals) ; c. 111, § 154 (business of killing horses); c. 112, § 9 (internes) ; c. 112, 
§ 74 (nurses) ; c. 119, §§ 2, 3 (boarding houses for infants) ; c. 123, § 33 (hospitals 
for insane and drug addicts) ; c. 136, §§ 4, 9 (Sunday laws); c. 140, § 51 (beauty 
parlors) ; c. 140, § 70 (pawnbrokers) ; c. 140, § 177 (bowling and billiards) ; c. 140, 
§ 181 (theatrical exhibitions); c. 143, §§ 75-79, 81 (operators of moving picture 
machines) ; c. 147, §§ 22, 27 (private detectives) ; c. 148, § 14 (explosives) ; c. 175, 
§ 163 (insurance agents) ; c. 175, §§ 166, 172 (insurance brokers) ; cf. Acts 1922, c. 
465, § 2 (professional bondsmen). A few statutes merely provide that the authori- 


.ties “ may revoke.” Chap. 140, §§ 186, 202 (amusement parks) ; c. 140, §§ 188, 202 


(picnic groves) ; Acts 1926, c. 299 (night clubs). 
18 Chap. 111, $$ 59, 61 (nurseries) ; c. 112, §§ 2, 10, 24, 55, 68, all supra note 13 
(conviction of felony, intemperance, giving information illegally, practice with 
persons unlicensed, fraud in connection with practice), controlled in part by c. 112, 
§ 61 (deceit, malpractice, gross misconduct) ; c. 140, §§ 2, 9 (innholders and com- 
mon victuallers) ; c. 141, §§ 1, 2, 4 (electricians) ; c. 142, § 4 (plumbers — see also 
Acts 1928, c. 76); c. 147, § 33 et seq. (regulation of boxing); cf. c. 140, §§ 23-30 
(lodging houses) ; c. 143, §§ 34-38 (theatres and public halls —“ as in . . . opinion 
public safety requires”) ; c. 90, §§ 8, 22 (operators of motor vehicles) ; Acts 1924, 
c. 498. 
19 Chap. 103, § 2 (harbor pilots) ; c. 111, §§ 53, 55 (dispensaries) ; c. 146, §§ 49, 
s0, — supra note 13, as controlled by c. 46, § 67; cf. c. 140, §§ 23-30 (lodging 
ouses). 

20 Chap. 94, §§ 27, 28 (machine operators); c. 94, $41 (sale of milk to con- 
sumers) ; c. 94, § 43 (sale of milk by producers); c. 94, § 66 (cold storage ware- 
houses); c. 140, §34 (cheap lodging houses); c. 140, §§ 42-46 (employment 
agencies) ; Acts 1924, c. 497 (ticket brokers); Acts 1926, c. 242 (undertakers). 
This seems the proper device when registration and reports from the licensee are 
desired. Chap. 128, § 18 (sellers of nursery stock); c. 140, § 59 (sellers of second 
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An ample justification for such diverse modes of delegating discretion 
would be that the many purposes which the license is made to serve 
can only be accomplished if the power of the board is varied to suit the 
needs of the particular case. But a search through the statutes fails to 
disclose any such correlation between the form of the statute and the 
end sought to be attained. Where the measure is in the interest of 
health, discretion has been directed with a fair amount of consistency 
to a consideration of equipment alone; ** where it is in the interest of 
safety, the required condition of the property in question is usually 
specified with reasonable clarity.2* In the licensing of occupations 
requiring technical knowledge, a serious effort is made, though perhaps 
with indifferent success, to limit the action of the administrative body 
by requiring it to conduct an examination; ** in the more important 
cases there is precisely prescribed the amount and kind of training 
requisite.** And in these few fields where an appreciable restraint is 
placed upon the action of the board in granting the license, a reason- 
able correlation is found in the similar limitation in some manner of 
the power to revoke.*® But analysis demonstrates that Massachusetts 
has not found a consistent answer to the paradox of rule versus discre- 
tion in her licensing laws.” The many variations observed seem to 





hand cars); Acts 1922, c. 485 (sellers of firearms); Acts 1925, c. 331 (auction 
establishments). 

21 Chap. 94, $41 (sale of milk —“ violation of license”); c. 94, §§ 118, 137 
(slaughter houses — conviction of violation of specific statute); c. 1o1, §§ 22, 30 
(hawkers and peddlers — “ conviction of any crime which in [the board’s] opinion 
warrants it’) ; c. 112, §§ 2, 10, 15, 24, 39, 55, 68, 74, all supra note 13; c. 147, § 33 
(regulation of boxing); Acts 1925, c. 331 (auction establishments — “ violation of 
any law, by-law, or ordinance”). Indiscriminate use of language is again apparent 
here, no distinction being made between “ may revoke,” “ shall revoke,” and saying 
that the license is “void.” See FREuND, STANDARDS OF AMERICAN LEGISLATION 
(1917) 266 et seq. 

22 Chap. 04, § 41 (sale of milk to consumers) ; c. 94, § 43 (sale of milk by pro- 
ducers); c. 94, §66 (cold storage warehouses); c. 111, § 48 (bakeries —“ shall 
refuse to license unless . . .” —a desirable form) ; c. 111, § 71 (lying-in hospitals) ; 
c. 111, § 154 (business of killing horses) ; c. 140, § 34 (cheap lodging houses) ; c. 144, 
§85 (tenement houses). For an instance of close limitation of discretion, see 
Acts 1925, c. 331. For a consideration of equipment in the statute, see c. 140, § 2 
(innholders and common victuallers). 

28 Chap. 90, § 2 (motor vehicles) ; c. 111, § 71 (lying-in hospitals) ; c. 140, § 34 
(cheap lodging houses) ; c. 143, §15 (certain buildings) ; c. 143, § 62 (elevators) ; 
c. 144, § 85 (tenement houses) ; c. 146, § 23 (boilers); c. 146, § 34 (compressed air 
tanks) ; cf. c. 140, §§ 191, 192 (steamboats). For a significant statute, much more 
loosely drawn, see c. 143, $34 (theatres and public halls —‘“ as in . . . opinion 
public safety requires ”). 24 See note 13, supra. 

25 Chap. 112, §§ 2, 9, 10, 15, 45, 51, 68, all supra note 13; cf. 123, § 33 (hos- 
pitals for insane and drug addicts); c. 146, §§ 49, 64 (engineers and firemen — 
eligibility based on experience). 

26 This is particularly true in health legislation and licensing of occupation. See 
notes 18-21, supra. But a consultation of the statutes cited in note 17, supra, dis- 
closes the otherwise complete lack of any codrdination in the grant of the power to 
revoke, blanket clauses of revocation being loosely and indiscriminately included in 
many statutes with varying purposes. Cf. c. 40, § 43 (laying of steam pipes — 
“may order removal”); c. 88, § 1 (ferries—‘“ may [revoke] when necessary ”) ; 
c. 128, § 18 (sellers of nursery stock —a blanket provision for revocation in a 
license which is merely for the purpose of registration). 

27 The lack of consistency in language, and the diversity of requirements in 
situations essentially similar, are bewildering. For a few of the many examples 
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reflect the whims of the individual draftsmen, rather than the thoughtful 
adoption of a studied system.”* This is the more serious because the 
solution, if any, must be found in the statutes,® for the petty nature 
of most of the interests renders improbable an appeal to the courts.*° 





THE UNIFORM BANK COLLECTION CopE. — The tremendous modern 
expansion of credit banking has disclosed the inadequacy of the rules of 
the common law affecting bank collections. The decisions emphati- 
cally lack consistency, and reveal a tendency, not infrequent in judicial 
determination of business controversies, to adhere to archaic business 
practices. Legislative efforts + to evolve rules conducive to uniformity 
and consistent with current banking customs have culminated in the 
Uniform Bank Collection Code,? sponsored by the American Bankers’ 
Association and adopted in nine states since its proposal early this year. 

The principal problem dealt with by the code concerns the successive 
relationships existing between the various parties when an instrument 
is sent through a bank for collection. Before collection, of the possible 
relationships of debt on the one hand, and trust, bailmient, and agency 
on the other, the last is chosen whenever possible. The forwarding bank 





to be found in the books, compare c. 111, § 71 (lying-in hospitals), with c. 111, 
§§ 53, 59 (dispensaries and nurseries), where it is necessary only that “ their opera- 
tion be for the public benefit”; and c. 140, § 34 (cheap lodging houses), with c. 
140, § 23 (lodging houses). 

28 Occasional amendments since 1920, however, would seem to indicate a legis- 
lative realization of the problem. Compare Acts 1922, c. 534 (aircraft law), with 
Acts 1913, c. 663; and Acts 1926, c. 242 (undertakers), with Gen. Laws (1921) 
c. 114, § 49. 

29 Besides presenting the delicate question of adjustment, the problem fairly 
bristles with questions of constitutionality. Powell, supra note 12; PATTERSON, THE 
INSURANCE COMMISSIONER IN THE UNITED STATES (1927) 170 et seg.; Note (1921) 
7 Iowa L. BULL. 35. 

30 Such few cases as have reached the courts concern themselves only indirectly 
with the problem of the extent of delegated discretion. For an early dictum, see 
Clark v. Cushman, 5 Mass. 505, 507 (1809). Most cases either fail to discuss dele- 
gation when they could, as in Watertown v. Mayo, 109 Mass. 315 (1872), or regard 
only the distinct question of redelegation by a municipality. Commonwealth v. 
Slocum, 230 Mass. 180, 119 N. E. 687 (1918) ; Commonwealth v. Maletsky, 203 
Mass. 241, 89 N. E. 245 (1909). 


1 This code is not the first attempt to establish uniformity. An earlier, but in- 
complete statute, was passed in several states. Ata. Cope (1928) § 9222; Colo. 
Laws 1923, c. 64; Ga. ANN. CopE (Michie, 1926) § 2366; Idaho Laws 1921, c. 165; 
Inv. Rev. Stat. (Cahill, 1929) c. 98, $95; Me. Laws 1923, c. 150, § 4; Micn. Comp. 
Laws (Cahill, Supp. 1922) § 8042(2); Miss. Ann. Cope (Hemingway, 1927) § 3891; 
Mo. Rev. Stat. (1919) § 979; NEv. Rev. Laws (1919) § 2641; N. J. Comp. Star. 
(Supp. 1924) § 17-64; N. M. Laws (1919) c. 62; Neb. Laws 1925, c. 29; N. C. 
Cope (1927) §220(n); N. D. Comp. Laws Ann. (Supp. 1925) § 6954(a)1; Onto 
Gen. Cope (Page, 1926) § 710; S. C. Acts 1927, no. 202, p. 369; S. D. Laws 1919, 
c. 117; Utah Laws 1925, c. 3; W. Va. Laws 1925, c. 32; Wyo. Laws 1927, c. 100. 
For a discussion of these, see Sag Legislation Relating to Problems of Check 
Collection (1928) 14 A. B. A. J. 406 

2 The code was drafted by Thomas B. Paton, Sr., and Thomas B. Paton, Jr., 
general counsel for the American Bankers’ Association. Within the past year, it 
has been adopted in nine states. Ind. Laws 1929, c. 164; Mo. Laws 1929, p. 205; 
Neb. Laws 1929, c. 41; N. M. Laws 1929, c. 138; N. Y. Laws 1929, c. 589; Wash 
Laws 1929, c. 203; Maryland; New Jersey; and Wisconsin. 
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is declared to be the agent of the depositor, rather than a purchaser, 
whether or not the indorsement is restrictive,* in the absence of special 
agreement.* While this makes no substantial change in the common 
law when the indorsement is restrictive,° it resolves a square conflict of 
authority when the instrument is indorsed specially or in blank. Such 
a solution is in accordance with customs of banking,’ and would also 
seem to be justified by a factual analysis of the usual intent of the 
parties.* The fact that credit is given in advance is correctly stated not 





8 The indorsements “ for deposit ” and “ pay any bank or banker ” are frequently 
considered not restrictive. Midwest Nat. Bank v. Niles & Watters Bank, 190 Iowa 
752, 180 N. W. 880 (1921); Interstate Trust Co. v. United States Nat. Bank, 67 
Colo. 6, 185 Pac. 260 (1919). But cf. Citizens Trust Co. v. Ward, 195 Mo. App. 
223, 190 S. W. 364 (1916). The reason given is that these phrases, in their plain 
meaning, do not indicate an agency or a trust. National Bank of Commerce v. 
Bossmoyer, 101 Neb. 96, 162 N. W. 503 (1917). Section 4 of the Code, however, 
declares them to be restrictive, thus wisely attaching the meaning which the 
bankers have chosen to govern their transactions. It may be compared with a 
similar liberal attitude in the law to favor the popular meaning of “I assign ” in an 
indorsement. Cf. 1 Dante, NEGOTIABLE INSTRUMENTS (6th ed. 1914) § 688b. It 
may be regretted, however, that the statute did not clarify the meaning of the in- 
dorsement “ for collection and remittance,” which is frequently held, inconveniently, 
to require remittance in specie. Darragh Co. v. Goodman, 124 Ark. 532, 187 S. W. 
673 (1916) ; Messenger v. Carroll Trust & Sav. Bank, 193 Iowa 608, 187 N. W. 545 
(1922) semble. Contra: Union Nat. Bank v. Citizens’ Bank, 153 Ind. 44, 54 N. E. 
97 (1899). 

4 Unirorm BanxK COoL.ection Cope § 2. A few earlier statutes made the same 
provision. Munn. Strat. (Mason, 1927) § 7233-1; Cat. Copes (Supp. 1927) c. 652, 
§16c. The earlier uniform statute purported only to fix the limits of the bank’s 
liability, and did not declare when it would be an agent. 

5 The law has been fairly clear that there is no sale when the indorsement is 
restrictive. 1 DANIEL, op. cit. supra note 3, § 698; NEGOTIABLE INSTRUMENTS Law 
§§ 36, 37. On the question of whether there was a trust, see note 11, infra. 

6 The majority view seems to have favored a sale. Auto Accessories Mfg. Co. 
v. Merchants Nat. Bank, 116 Md. 179, 81 Atl. 294 (1911) ; Gonyer v. Williams, 168 
Cal. 452, 143 Pac. 736 (1914) ; Tirrany, BANKs AND BANKING (1912) § 10. Contra: 
Beal v. City of Somerville, 50 Fed. 647 (C. C. A. 1st, 1892) ; Fayette Nat. Bank v. 
Summers, 105 Va. 689, 54 S. E. 862 (1906); see 1 DANIEL, op. cit. supra note 3, 
§ 340c. Some cases have considered it a sale, in the absence of custom to the con- 
trary. Taft v. Quinsigamond Nat. Bank, 172 Mass. 363, 52 N. E. 387 (1899). 

7 In the absence of express agreement, it is well to abide by the ordinary busi- 
ness understanding of the situation, which seems to regard it as an agency. First 
Nat. Bank v. Fleming State Bank, 74 Colo. 309, 221 Pac. 891 (1924); Jn re Bank of 
Minn., 75 Minn. 186, 77 N. W. 796 (1899). There is no objection to the inclusion 
of usage as a term of a contract. 2 WiLListon, ConTRACTS (1920) § 651. It may 
be noted here that banking practice treats a deposit of money, on the other hand, 
as a debt. Cf. Stone, Some Legal Problems in the Transmission of Funds (1921) 
21 Cor. L. Rev. 507. It is impossible to draw an analogy between the cases, how- 
ever, for the deposit of money, unlike a deposit of paper, would involve great in- 
convenience unless it could be mingled with other funds. The analogy is applicable, 
rather, to the situation after collection. See (1901) 15 Harv. L. REv. 79. 

8 In analyzing the intent, it is well to distinguish between unmatured and over- 
due paper. If an unmatured item is deposited without agreement, the question may 
well turn on the amount of credit given. If the bank charges a discount, it is likely 
to be a sale. Baker, Bank Deposits and Collections (1912) 11 Micu. L. REv. 210, 
at 217. On the other hand, if credit is given to the full value of the item, it cannot 
be reasonably designated as more than an agency. Giles v. Perkins, 9 East. 12 
(1807) ; 1 DANIEL, op. cit. supra note 5, § 340c. This test is unavailable in matured 
or demand paper, but there we may safely conclude that if the bank takes it, at its 
counter, as a matter of course, without investigation or security, it does not intend 
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to alter the relation, since such credit is merely provisional.? Thus the 
law in this regard is made to conform to business usage. Little prac- 
tical consequence seems to attach to the denomination of the relation- 
ship as that of agency instead of trust,’° for, provided that the present 
concept of an indorsement as passing legal title ** and the power to sue 
on the instrument,’? is adopted, the forwarding bank, as agent, having 
legal title to the instrument, is in substance a trustee. 

When the instrument is forwarded to a second bank for collection, the 
common law rule protecting the holder in due course is retained, so that, 
if no restrictive indorsement appears, the collecting bank may rely on 
the apparent ownership of the forwarding bank.’* But the forwarding 








to purchase. Falls City Woolen Mills v. Louisville Nat. Banking Co., 145 Ky. 64, 
140 S. W. 66 (1911); Turner, Deposits of Demand Paper as Purchases (1928) 33 
Yate L. J. 874, at 882. It may be added that while it would be unprofitable to 
purchase demand paper, it is even dangerous to buy an overdue instrument. Cf. 
NEGOTIABLE INSTRUMENTS LAw § 52. 

9 UnirormM Bank CoLiectTion Cope § 2. The law has universally agreed with 
banking custom that credit is given as a matter of courtesy and so may be with- 
drawn. Fayette Nat. Bank v. Summers, supra note 6; Barton Seed, etc. Co. v. 
Mercantile Nat. Bank, 128 Tenn. 320, 160 S. W. 848 (1913) ; see SELOVER, COLLEC- 
TIONS (1901) § 15; (1900) 13 Harv. L. Rev. 416. And even if such credit is used, 
it is not inconsistent with an agency, for the bank is amply protected by its lien. 
Farr-Barnes Co. v. Town of St. George, 128 S. C. 67, 122 S. E. 24 (1919) ; 1 DANIEL, 
op. cit. supra note 3, § 340b; cf. NEGOTIABLE INSTRUMENTS Law § 27. But this pro- 
vision is not applicable in its entirety to the drawee bank. A bank is, at common 
law, unable to charge back payments made under certain kinds of error, and the 
same has been held where the bank sought to recover credit erroneously given. 
First Nat. Bank v. Mammoth, etc. Coal Co., 194 Ky. 580, 240 S. W. 78 (1922); 
Woodward v. Savings & Trust Co., 178 N. C. 184, 100 S. E. 304 (1918). But cf. 
Baldinger & K. Co. v. Manufacturers’ Trust Co., 93 Misc. 94, 165 N. Y. Supp. 445 
(1915) (certification under mistake). Section 3, however, ordains that even here 
the credit shall be provisional for one day. See also Cat. Cones (Supp. 1927) c. 652, 
§16c. This provision is somewhat analogous to clearing house rules. Cf. (1924) 
22 Micu. L. REv. 258. 

10 Jt has been called a bailment, a trust, and an agency. SELOVER, op. cit. supra 
note 9, § 2 et seg. Unless the theory of title be made to depend on the designated 
relationship, there seem to be no practical differences. A bailment is said to involve 
several degrees of negligence. Bocrert, Trusts (1921) §8. But see First Nat. Bank 
v. First Nat. Bank, 116 Ala. 520, 22 So. 976 (1898). 

11 It is commonly said that title does not pass under a restrictive indorsement. 
DANIEL, op. cit. supra note 3, § 698d; (1927) 22 Itt. L. Rev. 205. But see Haskell 
v. Avery, 181 Mass. 106, 63 N. E. 15 (1902); Lippitt v. Thames Loan & Trust Co., 
88 Conn. 185, 90 Atl. 369 (1914). The possession theory of title, which is based on 
the normal function of the indorsement and which seems most convenient, would 
hold that legal title had passed. Chafee, Rights in Overdue Paper (1918) 31 Harv. 
L. Rev. 1104; Book Review (1908) 22 Harv. L. Rev. 150. It has been suggested 
that the bank is an agent when the item is restrictively indorsed, but a trustee 
otherwise. Bocert, Trusts § 7. Such a distinction seems unnecessary unless the 
restrictive indorsement is regarded as destructive of all further negotiability. 

12 Though § 37 of the Negotiable Instruments Law seems to permit the restric- 
tive indorsee to sue on the instrument, many cases have apparently disregarded it in 
favor of real party in interest statutes. (1927) 5 N. C. L. Rev. 369. The conflict 
is avoided if such indorsee is considered a trustee or an agent with legal title, for 
usually the legal title holder may sue. Stocker v. Dobyns Lantz Co., 101 Okla. 133, 
224 Pac. 302 (1924); 2 DANIEL, op. cit. supra note 3, § 1191. 

13 UntrorM Bank Cortection Cope § 4. To this effect, see King v. Bowling 
Green Trust Co., 145 App. Div. 398, 129 N. Y. Supp. 977 (1911) ; Amalgamated 
Sugar Co. v. United States Nat. Bank, 187 Fed. 746 (C. C. A. oth, 1911); Brapy, 
Bank Cuecxks (2d ed. 1926) § 293. To constitute notice there should be actual 
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bank is granted the power to give notice of its agency by writing in re- 
strictive words.’ By this device, it is enabled to retain its defense of 
payment over to its principal in cases of payment under a mistake.’* 

A further limitation on the liability of the forwarding bank lies in the 
provision that it is liable only for its own negligence and not for the care- 
lessness or default of its sub-agent.1* This again is consistent with the 
existence of an agency,'’ on the theory that when the very nature of the 
transaction requires the employment of sub-agents for the principal, he 
impliedly assents, making the sub-agents his own.* And since usage 
regards the transaction as a commonplace business service rather than 
as a dangerous trap for the depositor, a contrary policy, which in 
effect makes the bank an insurer of collection,’® would seem unwise. A 
similar recognition of everyday practices is found in the code’s adoption 
of earlier radical statutes allowing the collecting bank to send the item 
directly to the payor bank and to accept a draft or credit in payment.” 





knowledge of the defect or of such facts that taking the instrument amounts to bad 
faith. NErGoTIABLE INSTRUMENTS LAW § 56; see 2 WILLISTON, CONTRACTS § 1157. 
And since it is always possible that the forwarding bank may have purchased the 
instrument outright, the rule of the Code seems a reasonable one. % 

14 Unirorm BANK CoLLEcTION CopE §4. This provision is analogous to the 
privilege of converting a blank indorsement into a special one. NEGOTIABLE INSTRU- 
MENTs Law § 35. 

15 The bank may not plead that it has paid over the proceeds, if it received 
them as apparent owner. First Nat. Bank v. City Nat. Bank, 182 Mass. 130, 65 
N. E. 24 (1902) ; Metropolitan Bank v. Merchants Nat. Bank, 182 Ill. 363, 55 N. E. 
360 (1899); (1907) 20 Harv. L. REv. 492. 

16 UnrrorM BanKk CoLiectTion Cope §5. The same provisions are found in 
earlier statutes. La. Rev. Stat. (Marr, 1927) no. 85, § 1; Ore. Laws (Supp. 1927) 
tit. xxxv, § 126; Mont. Laws 1925, c. 65, § 1; see also statutes cited supra notes 1, 
4. Federal Reserve regulations make the same provision. Reg. J, Series 1928. 
For a discussion of the effect of this, see First Nat. Bank v. Federal Reserve Bank, 6 
F.(2d) 339, at 346 (C. C. A. 8th, 1925). Previous authority was evenly divided on 
the question. MAacEE, BANKS AND BANKING (3d ed. 1921) § 285; BRADY, op. cit. 
supra note 13, § 276 et seg. Under the trust theory, an identical result would be 
reached, since the forwarding bank would hold in trust only such claim as it had 
against its correspondent bank. 

17 Dorchester & Milton Bank v. New Eng. Bank, 1 Cush. 177 (Mass. 1848) ; 
Fanset v. Garden City Bank, 24 S. D. 248, 123 N. W. 686 (1909); 1 Morse, BANKS 
AND BANKING (6th ed. 1928) § 274. But see Exchange Nat. Bank v. Third Nat. 
Bank, 112 U.S. 276 (1884). 

18 The argument is advanced in Streissguth v. National German-American Bank, 
43 Minn. 50, 44 N. W. 797 (1890), that the bank agrees to collect the item rather 
than to appoint an agent to do so. This seems to assume the very basis of liability, 
that the bank agrees to complete the operation. Morse, op. cit. supra note 17, 
§ 273. On the other hand, it may be argued that the bank agrees only to forward 
for collection. (1926) 15 Catir. L. Rev. 49. The true solution, however, seems to 
be that the parties do not intend to contract in either one of these ways, thus open- 
ing the agreement to sound banking customs of limited liability. (1901) 14 Harv. 
L. Rev. 384; see Note (1923) 12 Carr. L. REv. 209. 

19 The argument from policy is that a strict doctrine will force the bank to select 
its agents carefully. See Taylor & B. Co. v. National Bank, 262 Fed. 168 (N. D. 
Ohio 1919); (1926) 15 Carr. L. Rev. 49. This would be unobjectionable if for- 
warding such items involved a probability of loss, but the universality of the prac- 
tice in modern banking demonstrates that such is not the case. Cf. Bower v. Peate, 
1 Q. B. D. 321 (1876) (tort liability for acts of independent contractors). 

20 UnrrormM Banxk Cortection Cope §§6(a) & 9. For earlier statutes, see 
supra notes 1, 4, 16. For a criticism, see Note (1928) 12 Munn. L. Rev. 744. The 
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Manifestly, the adoption of the agency principle before collection has 
resulted, in jurisdictions which previously considered the transaction a 
sale, in materially reducing the rights of the depositor, in the inter- 
est of expediting business. At common law, however, the principal 
danger arose after collection, in the event of the insolvency of one of 
the banks, and this hardship the code attempts to alleviate.2*_ The bank 
formerly became a debtor immediately on the receipt of the proceeds 
before insolvency and the depositor merely a general creditor; ** if the 
proceeds were received after insolvency, the depositor could recover in 
specie if, and only if, he could trace the res.** ‘The code now grants a 
preference, though the proceeds cannot be traced, so long as the bank 
has not paid them over or given unconditional credit therefor.** While 
this seems merely to postpone for a very brief period the moment when 
the depositor becomes a general creditor, if the proceeds were received 
before insolvency, it does away with the baffling problem of tracing the 
res, if they were received afterward.** It seems, therefore, that such 
favor as the code displays toward the banks is not so disproportionate as 





fact that the payor bank’s interest is hostile to that of the holder’s led the previous 
law to regard sending the item to the payor as an invitation to dishonesty. Pickett 
v. Baird Inv. Co., 22 N. D. 343, 133 N. W. 1026 (1911) ; Pinkney v. Kanawha Valley 
Bank, 68 W. Va. 254, 69 S. E. 1012 (1911). This has been adhered to even in the 
face of universal usage to the contrary. Minneapolis Sash & Door Co. v. Metropoli- 
tan Bank, 76 Minn. 136, 78 N. W. 980 (1899). Likewise, it is usually held that a 
bank takes payment in other than money ai its own risk. Luckehe v. First Nat. 
Bank, 193 Cal. 184, 223 Pac. 547 (1924) ; National Bank of Commerce v. American 
Exchange Bank, 151 Mo. 320, 52 S. W. 265 (1899). 

21 Indirect relief is given the holder in insolvency. UNirorM BANK COLLECTION 
Cope § 11. It was hitherto well settled that if the payor bank had charged the 
drawer’s account and had remitted by credit or check, the drawer was discharged, 
though the check or credit proved worthless. Jenson v. Laurel Meat Co., 71 Mont. 
582, 230 Pac. 1081 (1924); Baldwin’s Bank v. Smith, 215 N. Y. 76, 109 
N. E. 138 (1915). The code now provides that the forwarding bank may treat the 
item as dishonored if unrequested credit is given or if a check given proves worth- 
less. This revives the drawer’s liability, though he has apparently paid. See Mont. 
Laws 1925, c. 65, § 1; cf. 3 Wittiston, Contracts § 1922 (giving a negotiable in- 
strument as conditional payment of a debt). 

22 Of course, if the bank receives the proceeds while insolvent, it must hold them 
in trust. Salem Elevator Works v. Commissioner of Banks, 252 Mass. 366, 148 
N. E. 220 (1925); Hutchinson v. National.Bank of Commerce, 145 Ala. 196, 41 
So. 143 (1906); Tirrany, BANKS AND BANKING (1912) § 53. However, once the 
bank has exercised its power to become debtor, by receiving payment in specie or 
by settlement, later insolvency cannot revive the trust. Commercial Bank v. Arm- 
strong, 148 U.S. 50 (1892); California Produce Co. v. McClintock, 75 Mont. 72, 
241 Pac. 1077 (1925); (1901) 15 Harv. L. Rev. 79. Contra: State v. Bank of 
Commerce, 61 Neb. 181, 85 N. W. 43 (1901); see (1927) 13 Iowa L. REv. 218. 

23 It is well settled that the priority of claim of a cestui que trust depends on 
his ability to trace the res into a specific fund or its products. First Nat. Bank v. 
Williams, 15 F.(2d) 585 (E. D. N. C. 1926); White v. Commercial Bank, 60 S. C. 
122, 38 S. E. 453 (1901) ; Scott, The Right to Follow Money Wrongfully Mingled 
with Other Money (1914) 27 Harv. L. Rev. 125. Though the cestui que trust is 
aided by a presumption when the proceeds have been deposited in the current funds 
of a bank, he has no right against the general.assets, for his priority is based on his 
right to a specific thing. 5 RemincTon, Bankruptcy (3d ed. 1923) § 2465. 
Contra: Goodyear Tire & Rubber Co. v. Hanover State Bank, 109 Kan. 772, 204 
Pac. 992 (1912) semble. 

24 UntrorM Bank Cotrection Cope § 13(b),(c). 
25 A few recent statutes indicate a similar policy to favor the depositor under 
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to outweigh the clear advantage of uniform legal regulation of bank 
collections in conformity to accepted banking methods.”* 





RECENT CASES 


BANKRUPTCY — FRAUDULENT CONVEYANCES — CONVEYANCE BY HUSBAND 
AND WIre oF LAND HELD AS TENANTS BY THE ENTIRETY. — H and W, while 
insolvent and jointly indebted, conveyed land to the defendant without con- 
sideration and in fraud of creditors. Later H and W were each adjudged 
bankrupt on their individual voluntary petitions, and the plaintiff was ap- 
pointed trustee of each of them individually. He sued to cancel the deeds of 
conveyance to the defendant. From a decree annulling the deeds, the de- 
fendant appealed. Held, that although the evidence did not show conclu- 
sively how the land was held, if H and W were tenants by the entirety the 
trustee cannot reach it. Judgment reversed. Dickey v. Thompson, 18 
S. W.(2d) 388 (Mo. 1929). 

Many courts, including Missouri, hold that married women’s acts prevent " 
creditors of either spouse from reaching an estate by the entirety. American 
Wholesale Corp. v. Aronstein, 10 F.(2d) 991 (Ct. of App. D. C. 1926); Jor- 
dan v. Diltz, 240 Mich. 512, 215 N. W. 313 (1927); Stifel’s Union Brewing Co. 
v. Saxy, 273 Mo. 159, 201 S. W. 67 (1918); see Notes (1923) 27 A. L. R. 826; 
(1925) 35 A. L. R. 147. Contra: Ganoe v. Ohmart, 121 Ore. 116, 254 Pac. 
203 (1927); cf. Licker v. Gluskin, 164 N. E. 613 (Mass. 1929) (applying com- 
mon law rule that W’s creditor cannot reach such an estate though H’s can). 
A joint judgment against both spouses, however, will reach the estate. Union 
Nat. Bank v. Finley, 180 Ind. 470, 103 N. E. 110 (1913); Sanford v. Bertrau, 
204 Mich. 244, 169 N. W. 880 (1918); Martin v. Lewis, 187 N. C. 473, 122 
S. E. 180 (1924). But cf. Hupfel’s Sons v. Getty, 299 Fed. 939 (C. C. A. 
3d, 1924). Section 47(a)(2) of the Bankruptcy Act invests the trustee with 
all the rights of a judgment creditor holding an execution returned unsatisfied. 
30 STAT. 557 (1898), as amended by 36 Star. 840 (1910), 11 U. S.C. § 75(a) 
(2) (1926). Where a creditor holds a joint claim, there would seem to be no 
reason why the trustee of both spouses should not be deemed vested with the 
rights of a joint-judgment creditor. Cf. 1 ReEmincTon, BANKRUPTCY (2d ed. 





such circumstances. Some simply give a preference, like the code. S.C. Acts 1927, 
no. 202, § 2; La. Acts 1926, no. 63, §1 (as against the depositary bank). Others 
give a preference only when the insolvent bank has remitted by a worthless draft. 
Colo. Laws 1925, c. 63, §1; Utah Laws 1927, c. 49; La. Acts 1926, no. 63, §1 (as 
against sub-agent bank). A few cases may have reached the same result. Good- 
year Tire & Rubber Co. v. Hanover State Bank, supra note 23. Contra: United 
States Nat. Bank v. Glanton, 146 Ga. 786, 92 S. E. 625 (1917); see also Common- 
wealth v. State Bank, 216 Pa. 124, 64 Atl. 923 (1906). Possibly the statutes intend 
to treat the checks as operating to segregate the fund. But a check does not even 
operate as an assignment. See 1 WILLIsTON, CONTRACTS § 425. 

26 It may be regretted that the code did not consider the question of the sub- 
agent bank which remits by settlement, after the insolvency of the forwarding 
bank, but without knowledge thereof. It is usually held that it is not discharged. 
Evansville Bank v. German American Bank, 155 U. S. 556 (1894); Morris Co. v. 
Alabama Carbon Co., 139 Ala. 620, 36 So. 764 (1904). But cf. Howard v. Walker, 
92 Tenn. 452, 21 S. W. 897 (1893). Yet it is admitted that it would be discharged 
if it paid in money. See National Citizens’ Bank v. Citizens’ Nat. Bank, 119 N. C. 
307, 25 S. E. 971 (1896). The cases seem to be indistinguishable on principle. 
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1915) 892. But cf. Ades v. Caplin, 132 Md. 66, 103 Atl. 94 (1918). He 
would then be able to recover the land for the benefit of all the creditors. The 
court draws an analogy from the partnership cases which hold that the trustee 
of all the individual partners has no authority to interfere with firm assets. 
In re Mercur, 122 Fed. 384 (C. C. A. 3d, 1903); cf. 1 COLLIER, BANKRUPTCY 
(13th ed. 1923) 250 et seg. But partnership creditors may protect them- 
selves by filing an involuntary petition against the firm, and so reach firm 
assets. 1 COLLIER, loc. cit. supra. And it would seem that an involuntary 
petition may not be filed against husband and wife jointly. Cf. 1 BLack, 
BANKRUPTCY (3d ed. 1922) §§97, 100. But cf. Jn re Ray, 1 Nat. Bank- 
ruptcy News 276 (D. Wash. 1899) (voluntary petition). As the court sug- 
gested, an analogy might be drawn from cases holding that where a creditor 
has a right under state law to subject exempt property to his claim, the fed- 
eral courts may withhold the bankrupt’s discharge until the creditor can 
obtain a judgment in the state court. Lockwood v. Exchange Bank, 190 U. S. 
294 (1903); Jngram v. Wilson, 125 Fed. 913 (C. C. A. 8th, 1903); Meinhard 
& Bro. v. Pincus, 200 Fed. 736 (C. C. A. 5th, 1912); see Wharton v. Citizens’ 
Bank, 15 S. W.(2d) 860, 863 (Mo. App. 1929); cf. Frey v. McGaw, 127 Md. 
23, 95 Atl. 960 (1915). But cf. Ades v. Caplin, supra. But this procedure 
would seem to be optional with the federal courts. See 1 REMINGTON, BANK- 
RUPTCY (2d ed. 1915) § 1104. And if the creditor does not act promptly, he is 
deprived of all remedy by the discharge. Wharton v. Citizens’ Bank, supra. 
Moreover, one of the purposes of the Bankruptcy Act is to obtain equal dis- 
tribution among all creditors, and under this analogy the fortunate creditor 
obtains the entire property. The principal case seems an unnecessary exten- 
sion of the already over-technical rules of tenancy by the entirety. See (1929) 
39 YALE L. J. 136. 


BANKS AND BANKING— NATIONAL BANKS— LIABILITY OF CONVERTED 
STATE BANK UNDER STATE GUARANTY Funp Act.—A< state bank, operating 
under a depositors’ guaranty fund act, was converted into a national bank 
without permission from the guaranty fund commission. The act provided 
that, on conversion, a bank should not be relieved from any liability to be- 
come due on account of losses in banks closed at the time of application for 
conversion, nor should it be released from its proportion of outstanding cer- 
tificates of indebtedness of the fund without permission from the commission. 
N. D. Comp. Laws Ann. (Supp. 1925) §§ 5220b14, 5220b30. At the date of 
conversion a large number of certificates was outstanding. The commission 
sought a writ of mandamus to compel the bank to make a report of its de- 
posits, on the basis of which an assessment was to be laid. From a judgment 
dismissing the proceeding, the commission appealed. Held, that no assessment 
can be levied, and therefore no report will be required. Judgment affirmed. 
State ex rel. Sorlie v. First Nat. Bank, 224 N. W. 161 (N. D. 1929). 

A state bank upon conversion into a national bank ordinarily escapes none 
of the liabilities of the former organization. Metropolitan Nat. Bank v. 
Claggett, 141 U. S. 520 (1891); Coffey v. National Bank of Mo., 46 Mo. 140 
(1870). But this statute did not impose a present duty to contribute a pro- 
portionate share to the fund. Cf. Citizens’ Nat. Bank v. State, 76 Okla. 94, 
184 Pac. 63 (1919); Lacy v. State Banking Board, 11 S. W.(2d) 496 (Tex. 
Comm. App. 1928). Nor did the conversion mature liability under future 
assessments into a present obligation. Cf. Citizens’ State Bank v. Smith, 50 
S. D. 579, 210 N. W. 990 (1926); State ex rel. West v. Farmers’ Nat. Bank, 
47 Okla. 667, 150 Pac. 212 (1915). The gist of the decision is that it ended 
the liability. The statute did not create a contractual obligation. See Wirtz 
v. Nestos, 51 N. D. 603, 621, 200 N. W. 524, 531 (1924); cf. People v. 
Walker, 17 N. Y. 502 (1858); Citizens’ Nat. Bank v. State, supra. But cf. 
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First State Bank v. Smith, 49 S. D. 518, 207 N. W. 467 (1926). It was rather 
an exercise of the police power. See Wirtz v. Nestos, supra, at 627, 200 N. W. 
at 533; cf. Noble State Bank v. Haskell, 219 U. S. 104 (1911). Its provi- 
sions, therefore, cannot apply to a federal agency such as a national bank. 
27 Op. Att’y GEN. 37 (1908); ibid. at 272 (1909); cf. Davis v. Elmira Sav. 
Bank, 161 U.S. 275 (1896); Easton v. Iowa, 188 U. S. 220 (1903); First 
Nat. Bank v. California, 262 U.S. 366 (1923); 2 Morse, BANKS AND BANK- 
ING (6th ed. 1928) 1791 et seg. And after conversion, the bank is on the same 
footing as a bank originally national. 38 Star. 258 (1913), 12 U. S.C. §35 
(1926). Though conversion in contravention of state law is not authorized, 
the certificate of authority from the Comptroller of the Currency is conclusive, 
at least against collateral attack. Casey v. Galli, 94 U. S. 673 (1876); 
Keyser v. Hitz, 2 Mackey 473 (D. C. 1883); cf. Cadle v. Baker, 20 Wall. 650 
(U. S. 1874); Liberty Nat. Bank v. McIntosh, 16 F.(2d) 906 (C. C. A. 4th, 
1927). Organization as a national bank thus presents a loop-hole of escape 
from a proper but unwelcome burden. Cf. Citizens’ State Bank v. Smith, 
supra. The decision presents one more example of the inroads of the federal 
instrumentality doctrine upon the effectiveness of state legislation. Cf. State 
ex rel. Burnes Nat. Bank v. Duncan, 265 U. S. 17 (1924) (fiduciary regula- 
tion); Turner’s Estate, 277 Pa. 110, 120 Atl. 7o1 (1923) (same); Farmers’ & 
Mechanics’ Nat. Bank v. Dearing, 91 U. S. 29 (1875) (usury laws); Note 
(1907) 21 Harv. L. REv. 136. 


BILts AND Notes — CHECKS — EFFECT OF SALE OF CHECK ON RIGHT TO 
CANCEL CERTIFICATION MADE BY MISTAKE. — Three checks drawn on the B 
bank had come into the hands of A, after indorsement by the payees and 
others. The drawer, who had no funds on deposit, ordered B to stop pay- 
ment on these checks, but by mistake B certified them for A. A endorsed 
them for value to C, who presented them for payment on the next day after 
the certification. B refused payment and immediately notified all parties that 
it had cancelled its certification because of the mistake; it also protested the 
checks for non-payment and gave due notice of this to all parties. B later 
paid C the amount of the checks, solely to relieve itself from an apprehended 
liability. B thereafter sued A for this amount, and A moved to dismiss the 
complaint for insufficiency. Held, that the mistake could no longer be cor- 
rected, since the defendant’s position would be changed by holding him liable 
on his indorsement. Motion granted. President and Directors of Man- 
hattan Co. v. Tunick, 134 Misc. 863 (N. Y. 1929). 

When a bank certifies a check for the holder under a mistake such as ex- 
isted in the principal case, the holder acquires no rights on the certification 
until he has suffered a change of position. Second Nat. Bank v. Western Nat. 
Bank, 51 Md. 128 (1878); Irving Nat. Bank v. Wetherald, 36 N. Y. 335 
(1867); Mount Morris Bank v. Twenty-third Ward Bank, 172 N. Y. 244, 
64 N. E. 810 (1902); Baldinger & Kupferman Mfg. Co. v. Manufacturers’- 
Citizens’ Trust Co., 93 Misc. 94, 156 N. Y. Supp. 445 (1915), (1916) 29 
Harv. L. Rev. 458; Brapy, BANK Cuecks (2d ed. 1926) §§ 238, 239; BRAN- 
NAN, NEGOTIABLE INSTRUMENTS LAw (4th ed. 1926) §187; (1923) 21 
Micu. L. Rev. 925; (1923) 32 YALE L. J. 733. An innocent holder of a 
negotiable instrument with no enforceable rights against a party to it, who 
renders that party liable to a bona fide purchaser of the instrument, may be 
held liable for the proceeds in an action for money had and received. Com- 
stock v. Hier, 73 N. Y. 269 (1878); cf. Robes v. Bent, Moo. 552 (1663), 
Scott, Cases ON Trusts (1919) 671, n.1. On this theory, the indorsement 
would not be a decisive change of position, since the defendant’s liability 
would arise independently. Nor would the mere fact that the bank paid the 
check necessarily prevent correction of the mistake, where the payment was 
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involuntary, as in the instant case. Brooklyn Trust Co. v. Toler, 65 Hun 187, 
1g N. Y. Supp. 975 (1892); cf. Mount Morris Bank v. Twenty-third Ward 
Bank, supra; National Park Bank v. Steele & Johnson Mfg. Co., 58 Hun 81, 
11 N. Y. Supp. 538 (1890). But the cases cited all involved a situation in 
which it was possible to undo the payment and prevent discharge of the in- 
strument. In the instant case, however, payment to C could not be avoided 
or cancelled, since the bank had become primarily liable to him by its certifi- 
cation. Linsky v. United States, 6 F.(2d) 869 (C. C. A. 1st, 1925); Carnegie 
Trust Co. v. First Nat. Bank, 213 N. Y. 301, 107 N. E. 693 (1915); Brapy, 
BANK CHECKS § 237; BRANNAN, NEGOTIABLE INSTRUMENTS Law §§ 62, 187, 
188. And payment by one primarily liable discharges the instrument. Aurora 
State Bank v. Hayes-Eames Elevator Co., 88 Neb. 187, 129 N. W. 279 (1911); 
St. Charles Sav. Bank v. Denker, 204 S. W. 902 (Mo. 1918) semble; Bran- 
NAN, NEGOTIABLE INSTRUMENTS Law § 119; cf. Note (1926) 40 Harv. L. Rev. 
110, 112. Therefore the bank could not restore the defendant to his rights 
against prior indorsers. The loss of these rights seems to be a sufficient 
change of position to prevent any recovery. 


Bitts AND Notes — Derenses: LAck oF CONSIDERATION — BURDEN OF 
Proor. — In an action by a holder not in due course of a negotiable note, the 
maker pleaded lack of consideration. The Negotiable Instruments Law pro- 
vides, in § 24, that “ Every negotiable instrument is deemed prima facie to 
have been issued for a valuable consideration . . . ,” and, in § 28, that “ Ab- 
sence or failure of consideration is matter of defense as against any person 
not a holder in due course .. .” IDAHO Comp. Stat. (1919) §§ 5891, 5895. 
The trial court charged the jury that the defendant must establish the de- 
fense by a fair preponderance of the evidence. From a verdict for the plain- 
tiff, the defendant appealed. Held, that the burden of proving lack of consid- 
eration is on the defendant. Judgment affirmed. First National Bank of 
Blackfoot v. Doschades, 279 Pac. 416 (Idaho 1929). 

The enactment of the Negotiable Instruments Law has not settled the con- 
flict in the decisions as to the burden of proof of lack of consideration as a 
defense to an action by a holder not in due course. First State Bank of 
Hazen v. Radke, 51 N. D. 246, 199 N. W. 930 (1924), 35 A. L. R. 1355 
(1925); Kemppainen v. Suomi Temperance Society, 275 Pac. 680 (Ore. 1929) 
(both placing burden on maker); BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(4th ed. 1926) 217 et seg. Contra: Casey v. Empey, 34 Idaho 244, 200 Pac. 
122 (1921) (expressly overruled by the instant case); Ginn v. Dolan, 81 Ohio 
St. 121, 90 N. E. 141 (1909); Hudson v. Moon, 42 Utah 377, 130 Pac. 774 
(1913). Courts and writers urge that the burden is placed on the defendant 
by §§ 24 and 28 of the Law. Fast State Bank of Hazen v. Radke, supra; 
BRANNAN, Op. cit. supra, at 221; 2 WILLISTON, CONTRACTS (1920) 2129, 
n.86; Wickhem, Consideration and Value in Negotiable Instruments (1926) 
3 Wis. L. Rev. 321, 326 et seg. It has been said, however, that § 28 is 
declarative of substantive law only. Mechanics & Metals Nat. Bank v. 
Termini, 93 Misc. 1, 4, 156 N. Y. Supp. 433, 436 (1915). But cf. Conforts 
Constr. Co. v. Neek Realty Co., 125 Misc. 876, 212 N. Y. Supp. 393 (1925). 
Otherwise § 24 appears redundant and misleading; if the burden of proof is 
on the defendant, there is no need for the plaintiff to establish a prima facie 
case. But commercial policy and fairness should be considered in deter- 
mining the incidence of the burden. 5 WicMorE, EvipeNcE (2d ed. 1923) 
§ 2486; Wickhem, supra, at 326. The wisdom of requiring any consideration 
to support a formal negotiable instrument has been doubted. See Bowers v. 
Hurd, 10 Mass. 427, 429 (1813); 2 Ames, CAsEs ON BILLs AND Notes (1881) 
876-78; Lorenzen, Causa and Consideration in the Law of Contracts (1919) 
28 YALE L. J. 621, 640 et seq.; cf. 1 WILLISTON, CONTRACTS 432-35. While 
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the law is settled that lack of consideration is a defense, it would appear wise 
to require the party asserting such a defense to prove it. Moreover, the 
maker is better able to carry the burden than the holder, often remote from 
the original transaction. The present decision also makes for uniformity of 
interpretation, in view of the tendency of many courts, which had placed the 
burden on the holder even since the enactment of the Negotiable Instruments 
Law, to repudiate their former holdings. Hickman-Lunbeck Groc. Co. v. 
Hager, 75 Colo. 554, 227 Pac. 829 (1924), overruling Best v. Rocky Mountain 
Nat. Bank, 37 Colo. 149, 85 Pac. 1124 (1906); Kemppainen v. Suomi Tem- 
perance Society, supra, disapproving Bank of Gresham v. Walch, 76 Ore. 272, 
147 Pac. 534 (1915); Comforti Construction Co. v. Neek Realty Co., supra, 
disapproving Bringman v. Von Glahn, 71 App. Div. 537, 75 N. Y. Supp. 845 
(1902); see Harponola Co. v. Wilson, 96 Vt. 427, 433, 120 Atl. 895, 897 
(1923); Note (1925) 4 Ore. L. REv. 148, 151-53. 


CHosEs IN ACTION — NATURE AND REQUISITES OF ASSIGNMENT — ASSIGN- 
MENT OF VoD CERTIFICATE OF Deposit AS PASSING ANCILLARY RIGHT OF 
ACTION FOR Fraup. — The cashier of defendant bank fraudulently issued to 
T a void certificate of deposit, stamped non-negotiable. 7, unaware of the 
fraud, assigned the certificate to the plaintiff, who brought suit thereon. On 
appeal by the defendant from a judgment for the plaintiff, the action was dis- 
missed, on the ground that the plaintiff, having paid no present consideration, 
was not damaged. 222 N. W. 946 (1929). A rehearing was granted. Held, 
that the assignment of the certificate would be treated as an equitable assign- 
ment of 7’s right of action against the bank for its cashier’s fraud. Trial 
court directed to render judgment for plaintiff. Yankton College v. Smith, 
226 N. W. 584 (S. D. 1929). 

When the express words of an assignment can be so construed, courts are 
liberal in allowing the inclusion of ancillary rights of action. Cf. Wetmore 
v. San Francisco, 44 Cal. 294 (1872); Kingsbury v. Burrill, 151 Mass. 199, 
24 N. E. 36 (1890); Cadwell v. Pray, 86 Mich. 266, 49 N. W. 150 (1891). 
But when the act of assignment is the only evidence, some courts hold that 
the assignee takes only the right of action purported to be assigned. Steele v. 
Brazier, 139 Mo. App. 319, 123 S. W. 477 (1909); cf. Sherman v. Interna- 
tional Life Ins. Co., 291 Mo. 139, 236 S. W. 634 (1921), certiorari denied, 
262 U. S. 346 (1922). Contra: Citizens’ Sav. & Loan Ass’n v. Belleville & 
S.J. R. R., 117 Fed. tog (C. C. A. 7th, 1902), (1902) 16 Harv. L. Rev. 141; 
Clark v. Atkinson, 2 E. D. Smith 112 (N. Y. 1853) semble. This construction 
is especially favored when the ancillary right is in tort. Huston v. Ohio & 
Colo. Smelting Co., 63 Colo. 152, 165 Pac. 251 (1917); Steele v. Brazier, supra. 
But when the instrument assigned is void, the tendency is to adopt the con- 
trary construction, allowing recovery on any contractual or quasi-contractual 
obligations which remain. Blanchard v. Board of Comm’rs, 15 Colo. App. 410, 
62 Pac. 579 (1900); Chestnut-Hill Reservoir Co. v. Chase, 14 Conn. 123 
(1840); McCormick v. District of Columbia, 18 D. C. 534 (1890); Oneida 
Bank v. Ontario Bank, 21 N. Y. 490 (1860). But cf. Ztna Life Ins. Co. v. 
Middleport, 124 U. S. 534 (1888). Such a distinction between fraud and 
quasi-contract is insupportable in a situation in which they are normally con- 
current remedies, especially since the very assignability of a claim for fraud 
often depends on its quasi-contractual implications. See Steele v. Brazier, 
supra, at 335, 123 S. W. at 481; Byxbie v. Wood, 24 N. Y. 607, 611 (1862); 
Abbot, Keener on Quasi-Contracts (1897) 10 Harv. L. REv. 479, 508. The 
normal attitude of the layman is not that he is assigning specific legal rights, 
but that he is turning over any advantages which he has acquired by reason of 
his transaction with the obligor. The instant case is best supported as such an 
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assignment in fact, rather than as an assignment implied in equity, in the 
absence of the elements of estoppel on which the latter doctrine rests. Cf. 
Young v. Guy, 87 N. Y. 457 (1882); Morgan v. Gollehon, 149 S. E. 485 
(Va. 1929); see Stone, The Equitable Rights and Liabilities of Strangers to a 
Contract (1919) 19 Cox. L. REv. 177, 180. 


ConsPIRACY — CRIMINAL LIABILITY — ORDERING DELIVERY OF LIQUOR AS 
CONSPIRACY TO TRANSPORT. — The defendant in New York telephoned orders 
to a bootlegger in Philadelphia for whiskey for personal use. The liquor was 
delivered by express. An indictment charged both parties with conspiring to 
transport liquor in violation of the National Prohibition Act. 41 Stat. 305 
(1919), 27 U. S. C. (1926). After a plea of nolo contendere, the district 
court ruled, on an agreed statement of facts, that the defendant had com- 
mitted the crime charged. United States v. Kerper, 29 F.(2d) 744 (E. D. Pa. 
1928). The defendant appealed. Held, that a sale of liquor involving such 
transportation as is necessary to effect delivery does not subject the purchaser 
to an indictment for conspiracy to transport. Judgment reversed. Norris v. 
United States, 34 F.(2d) 839 (C. C. A. 3d, 1929). 

When a crime has been committed one of the elements of which is concert, 
the act of combination cannot be punished as conspiracy. United States v. 
Dietrich, 126 Fed. 664 (C. C. D. Neb. 1904) (bribery) ; United States v. New 
York C.& H.R. R., 146 Fed. 298 (C. C. S. D. N. Y. 1906) (giving and tak- 
ing rebate); State v. Law, 189 Iowa gio, 179 N. W. 145, 11 A. L. R. 194 
(1920) (adultery); see 2 WHARTON, CRIMINAL Law (11th ed. 1912) 1746. 
The Supreme Court has intimated that this rule applies to a sale of liquor. 
See United States v. Katz, 271 U.S. 354, 355 (1925). Contra: Vannata v. 
United States, 289 Fed. 424 (C. C. A. 2d, 1923). But here there was the 
additional crime of transportation, which does not require concert. Such 
incidental transportation might be regarded as so intimately connected with 
the sale that judgment on a count for sale would bar prosecution for transpor- 
tation. Cf. Tritico v. United States, 4 F.(2d) 664 (C. C. A. 5th, 1925); 
Brown v. United States, 16 F.(2d) 682 (C. C. A. 1st, 1926). But cf. Earl v. 
United States, 4 F.(2d) 532 (C. C. A. oth, 1925). Yet when no question of 
double jeopardy is involved, it is certainly not obliterated by merger in the 
sale. See 1 WHARTON, CRIMINAL LAw 50. Consequently, it seems that the 
court should not have applied the concert rule to the instant case. Another 
ground of decision was that since a buyer of liquor is not guilty of aiding and 
abetting the sale, his codperation is insufficient to make him chargeable with 
conspiracy. But the buyer’s immunity as an accomplice is based on reasons 
other than lack of codperation. Singer v. United States, 278 Fed. 415 
(C. C. A. 3d, 1922), certiorari denied, 258 U. S. 620 (1922) (construction of 
statute); State v. Teahan, 50 Conn. 92 (1882) (he touches the sale from the 
wrong side); Commonwealth v. Willard, 39 Mass. 476 (1839) (substantive 
crime too trivial to warrant punishing abettor). Furthermore, one who does 
the same acts as a purchaser, but as an intermediary, has been held punish- 
able for the sale. Good v. State, 264 Pac. 920 (Okla. Cr. 1928). Contra: 
Perkins v. State, 37 Ga. App. 804, 142 S. E. 212 (1928); cf. (1928) 42 
Harv. L. Rev. 279. The immunity of even a protected victim has not 
always been extended to conspiracy. United States v. Holte, 236 U. S. 140, 
L. R. A. 1915D, 281 (1915) (White Slave Act); cf. Solander v. People, 2 
Colo. 48 (1873) (abortion); State v. Crofford, 133 Iowa 478, 110 N. W. 
g21 (1907) (same). And the obvious considerations of policy which, in 
the absence of explicit statutory determination, may well make courts 
hesitate to sanction any indirect punishment of the buyer for the sale, 
lose some of their force when it is sought to charge him for conspiracy to 
transport. 











Sah ia Beco oem 


318 HARVARD LAW REVIEW 


CoNSTITUTIONAL Law — LEGISLATIVE POWERS: TAXATION — POWER TO 
Levy Income Tax ON SALARY OF JuDGE.— The South Africa Act provides 
that the remuneration of judges of the Supreme Court of South Africa shall 
not be diminished during their continuance in office. 9 Epw. VII, c. 9, § 100 
(1909). The South Africa Income Tax Act of 1925 does not exempt the sal- 
aries of such judges. Stat. U. So. Afr. 1925, Act 40, §§ 7, 10(2). A judge 
of the supreme court contended that, under the provisions of the South 
Africa Act his salary could not be included in his taxable income. From a 
judgment holding his salary subject to such tax, he appealed. Held, that the 
prohibition was directed against diminution of salaries as such and did not 
protect the judge from the incidence of a general tax. Judgment affirmed. 
Krause v. Commissioner for Inland Revenue, 46 So. Afr. L. J. 374 (So. Afr. 
App. Div. 1929). ' 

A result in accord with the principal case has been reached under a similar 
provision in the Australian constitution. Cooper v. Commissioner of Income 
Tax, 4 Comm. L. R. 1304 (1907). But the Supreme Court of the United 
States and some state courts have interpreted constitutional prohibitions 
against diminishing the compensation of judges as forbidding such a tax. 
Evans v. Gore, 253 U.S. 245 (1920); Miles v. Graham, 268 U.S. 501 (1925); 
City of New Orleans v. Lea, 14 La. Ann. 197 (1859); Long v. Watts, 183 
N. C. 99, 110 S. E. 765 (1922). Contra: Commissioners of Northumberland 
County v. Chapman, 2 Rawle 73 (Pa. 1829); cf. State ex rel. Wickham v. 
Nygaard, 159 Wis. 396, 150 N. W. 513 (1915); Commonwealth ex rel. Hep- 
burn v. Mann, 5 W. & S. 403 (Pa. 1843). The courts all agree that the con- 
stitutional provision was designed to secure an independent judiciary. Hence 
it would doubtless forbid a special tax on the salaries of judges only. Cf. 
Commonwealth ex rel. Hepburn v. Mann, supra; see 31 Op. Att’y GEN. 475, 
484 (1919). But subjecting a judge to a tax in common with all citizens can 
scarcely be construed as an attack on his independence. Cooper v. Commis- 
sioner of Income Tax, supra; Commissioners of Northumberland County 
v. Chapman, supra; Holmes, J. dissenting, in Evans v. Gore, supra, at 265. 
Nor does it seem that a tax levied, not on the salary as such, but on the bal- 
ance struck after adding in other income and making proper deductions, is a 
diminution of salary. Note (1920) 30 YALE L. J. 75; (1920) 20 Cot. L. REv. 
794. Even if the salary is the sole source of income, the amount received 
remains constant; the legislature has merely added a new expense which the 
recipient must defray. Cooper v. Commissioner of Income Tax, supra. 
Such is the effect of taxes on a judge’s property or other income; yet these he 
must pay. See Evans v. Gore, supra, at 263; Long v. Watts, supra, at 107, 
110 S. E. at 769. To find that either the purpose or the letter of the consti- 
tutional provision forbids the tax in question requires a hypersensitiveness 
toward judicial independence happily lacking in the South African court. 
See Note (1929) 45 L. Q. REV. 291. 


CoPpyRIGHTS — INFRINGEMENT — RECEPTION OF BRoaDcast MusIc AS A 
PERFORMANCE FOR Prorit.— The defendant maintained in his hotel a master 
radio receiving set, with loud speakers in the various public and private rooms. 
He tuned in on a station broadcasting music which had been copyrighted by 
the plaintiff. The statute gives the owner of copyrighted music the exclusive 
right to perform it in public for profit. 35 Stat. 1075 (1909), 17 U. S. C. 
§ 1(e) (1926). The plaintiff sued for an injunction and damages for infringe- 
ment of his copyright. Held, that the retransformation into sound of the 
music broadcast was not a performance. Bill dismissed. Buck v. Duncan, 
32 F.(2d) 366 (W. D. Mo. 1929). 

The unauthorized broadcasting of copyrighted music for advertising or 
other business purposes is actionable as a public performance for profit. 
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Remick & Co. v. American Automobile Accessories Co., 5 F.(2d) 411 (C. C. A. 
6th, 1925), certiorari denied, 269 U. S. 556 (1925); Witmark & Sons v. Bam- 
berger & Co., 291 Fed. 776 (D. N. J. 1923); Messager v. British Broad- 
casting Co., Ltd., [1927] 2 K. B. 543. The principal case appears to be the 
first attempt to restrict the receiver’s use of broadcast music. The sole prob- 
lem is whether reception can be considered a performance. The playing for 
profit of phonograph records or pianola rolls, lawfully made and sold, has 
repeatedly been enjoined as an unauthorized performance. Irving Berlin, 
Inc. v. Daigle, 31 F.(2d) 832 (C. C. A. 5th, 1929) (cinema); Witmark & 
Sons v. Calloway, 22 F.(2d) 412 (E. D. Tenn. 1927) (theatre); Buck v. 
Heretis, 24 F.(2d) 876 (E. D. S. C. 1928) (restaurant); Australasian Per- 
forming Ass’n, Ltd. v. 3 D. B. Broadcasting Co., Ltd., [1929] Vict. L. R. 107 
(broadcaster). There is an apparent analogy between the creation of musical 
pulsations in the atmosphere from grooves in a bakelite disk and their creation 
out of electro-magnetic vibrations, but valid grounds for a distinction may 
nevertheless be found. The phonograph record permits of the repeated re- 
production of music quite independently of the original performance required 
for its fabrication; while the radio receiver is limited to making audible the 
music synchronously played by a broadcaster, and thus operates merely to 
increase the audience of the broadcaster’s performance. Cf. Remick & Co. 
v. General Elec. Co., 4 F.(2d) 160 (S. D. N. Y. 1924). But cf. Remick & 
Co. v. General Elec. Co., 16 F.(2d) 829 (S. D. N. Y. 1926) (holding liable 
broadcaster of unauthorized concert independently given). Moreover, it 
would seem that the composer is given ample protection by his rights against 
the broadcaster. If he chooses to grant him a license, he necessarily expects 
that what is broadcast will be retranslated into sound. 


DISMISSAL AND NONSUIT— PLAINTIFF’s ANNOUNCEMENT TO TRADE OF 
Suit FOR PATENT INFRINGEMENT AS GROUND FOR REFUSING DISMISSAL 
WitTHovut Prejupice. — P brought suit in equity against D for infringement 
of electrical patents, and sent circular letters to the trade, including D’s cus- 
tomers, informing them of the suit. After D had filed an answer denying in- 
fringement, P moved to dismiss its bill without prejudice, because of D’s 
intervention in a suit on the same patent brought against a customer of D, 
in the district where P had its principal place of business. Held, that it 
would be inequitable and prejudicial to D to permit P to discontinue without 
prejudice a suit which it had so advertised. Motion denied. Gilbert Co. v. 
United Electrical Mfg. Co., 33 F.(2d) 760 (E. D. Mich. 1929). 

In equity, before any hearing, the plaintiff may always dismiss his bill 
without prejudice, except where such dismissal would involve some inequitable 
hardship on the defendant beyond the mere possibility of future litigation. 
Stevens v. The Railroads, 4 Fed. 97 (C. C. W. D. Tenn. 1880); see Ex parte 
Skinner & Eddy Corp., 265 U.S. 86, 93 (1924). Such hardship is usualiy re- 
garded as present only where dismissal would jeopardize a defense presently 
available, involve the loss of substantial rights acquired during the proceed- 
ings, or deprive defendant of a right to affirmative relief. Chicago & Alton 
R. R. v. Union Rolling Mill Co., 109 U. S. 702 (1884); Pullman’s Palace Car 
Co. v. Central Trans. Co., 171 U. S. 138 (1898). In patent suits, after proofs 
have been taken at considerable expense and the cause has been set for hear- 
ing, the defendant has been held to have acquired a substantial right to a 
final adjudication. Hills v. Federal Optical Co., 295 Fed. 213 (D. Mass. 
1923); Churchward International Steel Co. v. Carnegie Steel Co., 286 Fed. 
158 (W. D. Pa. 1912). Contra: Pennsylvania Globe Gaslight Co. v. Globe 
Gaslight Co., 121 Fed. to15 (C. C. D. Mass. 1902); cf. Young v. Samuels 
& Bro., Inc., 232 Fed. 784 (D. R. I. 1916). The plaintiff cannot deprive him 
of this right by bringing another suit on the same patent in another district. 
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Georgia Pine Turpentine Co. v. Bilfinger, 129 Fed. 131 (C. C. W. D. N. C. 
1904). The instant case, however, lacks all the grounds usually mentioned as 
preventing a dismissal; the right acquired and the prejudice threatened arose, 
not from steps taken by the defendant in the course of the suit, of the benefits 
of which a dismissal would deprive him, but solely from acts of the plaintiff 
extrinsic to the proceedings. Yet the damage to the defendant’s business 
reputation is as substantial a prejudice as the loss of evidence collected for a 
specific trial, and seems ample justification for the court’s action. 


FEDERAL CouRTS — JURISDICTION: DIVERSITY OF CITIZENSHIP — REDUC- 
TION OF PRAYER FOR RELIEF AS PREVENTING REMOVAL OF ACTION FROM STATE 
Court. — The plaintiff sued in the Kentucky court as beneficiary of a $5000 
life insurance policy. The defendant had the case removed to the federal 
court on the ground of diversity of citizenship. There it could avail itself 
of a provision of the policy requiring suit to be brought within two years after 
the death of the assured. The Kentucky courts hold such a clause void as 
against public policy. The plaintiff secured a dismissal without prejudice, and 
again brought suit in the Kentucky court, limiting her demand, however, to 
$3000. The defendant again had the case removed, and the plaintiff moved 
to remand. Held, that the matter in controversy, determined by the plain- 
tiff’s claim, is insufficient to give the federal court jurisdiction. Motion sus- 
= Woods v. Massachusetts Protective Ass’n, 34 F.(2d) sor (E. D. Ky. 
1929). 

An exaggerated claim of damages, where the pleadings disclose no possi- 
bility of recovery above the jurisdictional amount, is ineffective to give juris- 
diction to the federal courts. Globe Refining Co. v. Landa Oil Co., 190 U. S. 
540 (1903); Battle v. Atkinson, 115 Fed. 384 (C. C. E. D. Ark. 1902), aff'd, 
191 U.S. 559 (1903); Novitzky v. Rozner, 259 Fed. 913 (W. D. Pa. 1915). 
But devices to obtain federal jurisdiction will succeed if some right or inter- 
est is in fact relinquished. Thus, a change of domicil to secure diversity of 
citizenship is sufficient, if actually made. Williamson v. Osenton, 232 U. S. 
619 (1914). Likewise, a transfer of property to a citizen of another state is 
effective if the transferor gives up control completely. Black & White Taxi- 
cab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518 (1928); Amalgamated 
Clothing Workers v. Curlee Clothing Co., 19 F.(2d) 439 (C. C. A. 8th, 1927), 
certiorari denied, 277 U.S. 585 (1928). And in avoiding federal jurisdiction, 
as by joinder of resident co-defendants, good faith alone may be sufficient. 
Zigich v. Tuolumne Copper Mining Co., 260 Fed. 1014 (D. Mont. 1919); 
Kraus v. Chicago, B. & Q. R. R., 16 F.(2d) 79 (C. C. A. 8th, 1926). Only if 
the joinder is a mere sham will a motion to remand be denied. Wilson v. 
Republic Iron & Steel Co., 257 U.S. 92 (1921); cf. Egyptian Novaculite Co. 
v. Stevenson, 8 F.(2d) 576 (C. C. A. 8th, 1925) (fictitious alignment); Rose 
v. United American Ins. Co., 17 F.(2d) 854 (E. D. La. 1927) (same); see 
2 Foster, FEDERAL Practice (sth ed. 1913) 1759. Reduction of an un- 
liquidated claim before federal jurisdiction obtains will prevent removal. 
Swann v. Mutual Res. Fund Life Ass’n, 116 Fed. 232 (C. C. W. D. Ky. 1902); 
Barber v. Boston & Me. R. R., 145 Fed. 52 (C. C. D. Vt. 1906); Harley v. 
Firemen’s Fund Ins. Co., 245 Fed. 471 (W. D. Wash. 1913). The fact that 
the plaintiff’s right in the principal case is for a sum certain merely makes the 
device more obvious. Jurisdiction may be conferred on a small claims court 
by such a remittance. Hunton v. Luce, 60 Ark. 146, 29 S. W. 151 (1895); 
People ex rel. Evarts v. Municipal Court, 162 App. Div. 477, 147 N. Y. Supp. 
615 (1914). And an appeal to the United States Supreme Court may simi- 
larly be prevented. Alabama Gold Life Ins. Co. v. Nichols, 109 U. S. 232 
(1883); Pacific Postal Tel. Cable Co. v. O’Connor, 128 U. S. 394 (1888); 
Texas & Pac. Ry. v. Horn, 151 U.S. 110 (1894). The right to defend in the 
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federal courts and thereby to profit by the doctrine of Swift v. Tyson, as this 
defendant attempted to do, is conditioned on having immediately at stake a 
certain monetary sum. 36 STAT. 1094 (1911), 28 U. S. C. § 71 (1926); cf. 
Wright v. Mutual Life Ins. Co., 19 F.(2d) 117 (C. C. A. 5th, 1927), aff'd, 
276 U.S. 602 (1928); Wichita County v. Western Union Tel. Co., 22 F.(2d) 
997 (N. D. Tex. 1927); Dobie, Jurisdictional Amount in the United States 
District Court (1925) 38 Harv. L. Rev. 733. If devices to obtain the ad- 
vantages of Swift v. Tyson may succeed, similar means seem equally justi- 
fied to avoid its consequences. Cf. Black & White Taxicab Co. v. Brown & 
Yellow Taxicab Co., supra; see Frankfurter, Distribution of Judicial Powers 
between State and Federal Courts (1928) 13 Corn. L. Q. 499, 523. 


FEDERAL CouRTS — PROCEDURE — DISMISSAL BY SINGLE JUDGE OF BILL 
FOR INJUNCTION ISSUABLE ONLY BY THREE-JUDGE Court. — The plaintiff 
moved in the federal district court for Montana for temporary and perma- 
nent injunctions restraining the defendants from enforcing a rate order alleged 
to be unconstitutional. Section 266 of the Judicial Code provides that in such 
case no injunction shall be granted except by a court of three judges, one of 
whom must be a circuit judge or Supreme Court Justice. 36 Stat. 557 (1910), 
28 U. S. C. § 380 (1926). A temporary restraining order was granted, but 
before a three-judge court was called, the defendants moved to dismiss the 
bill as failing to state a cause of action. A single judge, after hearing, granted 
the motion and dissolved the restraining order, on the ground that no unconsti- 
tutional discrimination was alleged. The plaintiff then applied to the Supreme 
Court for mandamus, and pending the hearing thereon an order was made by 
a single Justice reinstating the restraining order, and suggesting that a three- 
judge court be convened to vacate the dismissal and reconsider the case. 
The plaintiff then moved the district court to convene a three-judge court. 
Held, that the dismissal was proper. Motion denied. Northern Pacific Ry. 
v. Board of Railroad Commissioners, 34 F.(2d) 295 (D. Mont. 1929). 

When a statute or administrative order is attacked under § 266, a single 
district judge, even though of the opinion that the statute or order is consti- 
tutional, cannot, after a hearing on the merits, refuse an injunction on that 
ground, but must convene a three-judge court to determine the issue of con- 
stitutionality. Ex parte Metropolitan Water Co., 220 U.S. 539 (1911). But 
cf. Independent Gin & Warehouse Co. v. Dunwoody, 30 F.(2d) 306 (M. D. 
Ala. 1928). But when a preliminary question of jurisdiction or of the suffi- 
ciency of the complaint to state a case within the purview of § 266 is raised 
by motion to dismiss, he may consider it and rule on the motion. Ex parte 
Williams, 277 U. S. 267 (1928); Ex parte Collins, 277 U. S. 565 aioe : 
Southern Bell Tel. & Tel. Co. v. Railroad Comm., 280 Fed. gor (E. D. S. C. 
1922); Chandler v. Neff, 298 Fed. 515 (W. D. Tex. 1924); see Note (1929) 
38 Yate L. J. 955, 961; see also United Drug Co. v. Graves, 34 F.(2d) 808 
(M. D. Ala. 1929). But see Ex parte Metropolitan Water Co., supra, at 
544. This result does no violence to the language of § 266, and accomplishes 
the legislative purpose to prevent the improvident granting by a single federal 
judge of injunctions suspending state legislation. See Cumberland Tel. & 
Tel. Co. v. Louisiana Pub. Serv. Comm., 260 U. S. 212, 216 (1922); Ex parte 
Collins, supra, at 569. At the same time it lessens the severe burden which, 
as Congress recognized, the requirement of three judges casts upon the federal 
courts. See 45 Conc. REc. 7254-57 (1910). The action of the district judge 
in the instant case seems proper, for a failure even to allege grounds of uncon- 
stitutionality would render the convening of a three-judge court as futile as if 
no case within § 266 were stated. The Supreme Court, however, has made 
absolute a rule to show cause why mandamus should not issue to order the 
convening of a three-judge court. Ex parte Northern Pac. Ry., N. Y. Times, 
Dec. 3, 1929, at 56. 
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INHERITANCE TAXES — Property SuBJECT TO TAX — REVOCABLE TRUST 
oF Lire INsuRANCE Po.icies. — In 1923, the insured, by virtue of a power 
reserved in certain life insurance policies, assigned them to trustees for the 
benefit of his wife and daughters. He reserved the right to revoke or alter 
the trust instrument, and later made certain changes in the respective shares 
of the beneficiaries. An amendment added in 1922 to the transfer tax law 
imposed a tax on any transfer in which the transferor reserves a power of 
alteration, amendment, or revocation. N. Y. Tax Law (1928) § 220(2). 
When the insured died, the proceeds of the policies were omitted from the 
tax appraiser’s report. A pro forma order was entered assessing the tax in 
accordance with the report. The state tax commission appealed. Held, that 
the proceeds of the policies are not subject to the transfer tax. Appeal dis- 
missed. Matter of Haedrich, 134 Misc. 741, 236 N. Y. Supp. 395 (1929). 

A life insurance policy made payable to a named beneficiary is not subject 
to tax as a transfer intended to take effect in enjoyment at death. Matter of 
Parsons, 117 App. Div. 321, 102 N. Y. Supp. 168 (1907); People v. Northern 
Trust Co., 289 Ill. 475, 124 N. E. 662 (1919); Tyler v. Treasurer & Receiver 
Gen., 226 Mass. 306, 115 N. E. 300 (1917); see GLEASON & Oris, INHERIT- 
ANCE TAXATION (4th ed. 1925) 419. Contra: Gaither v. Miles, 268 Fed. 692 
(D. Md. 1920). Likewise, the assignment of such a policy has been held free 
from tax, even though the assignor reserved a power of revocation. Matter 
of Voorhees, 200 App. Div. 259, 193 N. Y. Supp. 168 (1922); see Pierson, 
Inheritance Tax Law and Insurance (1925) 11 A. B. A. J. 722. But cf. Fagan 
v. Bugbee, 143 Atl. 807 (N. J. 1928); Rep. Att’y GEN. MICH. 1923-24, at 
331, 357. The Voorhees case merely followed the rule of non-taxability ap- 
plied to ordinary revocable transfers before the amendment of 1922. Matter 
of Masury, 28 App. Div. 580, 51 N. Y. Supp. 331 (1898), aff'd, 159 N. Y. 
532, 54 N. E. 1093 (1899); cf. Matter of Bostwick, 160 N. Y. 489, 55 N. E. 
208 (1899); Stimson, Taxation of Revocable Trusts (1927) 25 Mic L. REv. 
839. Contra: Trust Co. of Norfolk v. Commonwealth, 151 Va. 883, 141 S. E. 
825 (1928); In re Fulham’s Estate, 96 Vt. 308, 119 Atl. 433 (1923). Two 
recent cases have followed the Voorhees decision, but without being required 
to consider the effect of the 1922 amendment. Estate of Glueck, N. Y.L. J., 
April 30, 1927, at 522 (Surr. N. Y. Co.); Estate of Whaling, N. Y. L. J., May 
25, 1927, at 963 (Surr. N. Y. Co.). Where the test of taxability is not the 
transferor’s intention to postpone enjoyment of the property transferred 
until after his death, but merely the presence of a power of revocation, there 
appears to be nothing in the nature of insurance policies to exclude an assign- 
ment of them from the statute. Even before 1922, an assignment of a policy 
in contemplation of death was taxable. Matter of Einstein, 114 Misc. 452, 
186 N. Y. Supp. 931 (1921), af?d, 201 App. Div. 848, 193 N. Y. Supp. 931 
(1922). The power of revocation gives the insured a real interest in the 
policy, since it has a cash surrender value, and may be reached by his credi- 
tors in case of bankruptcy. Cohen v. Samuels, 245 U. S. 50 (1917); see 
Chase Nat. Bank v. United States, 278 U. S. 327, 335 (1929). Moreover, an 
ordinary transfer in trust, reserving power to change the beneficiary, is now 
taxable even though the transferor cannot revest in himself any part of the 
corpus. Estate of Feustman, N. Y. L. J., June 19, 1929, at 1419 (Surr. N. Y. 
Co.). Finally, there is no constitutional objection to taxing transfers of in- 
surance policies. Cf. N. Y. Tax Law (1928) § 249b(g); 44 Stat. 71 (1926), 
26 U. S. C. § 1094(g) (1926); Chase Nat. Bank v. United States, supra; 
Will of Allis, 174 Wis. 527, 184 N. W. 381 (1921). But see HaNpy, INHERIT- 
ANCE AND OTHER LIKE TAXES (1929) 214 et seq. 


INTERNATIONAL LAw — MANDATES — APPLICABILITY OF BRITISH STATUTE 
TO DoMINION’s ADMINISTRATION OF MANDATED TERRITORY. — The petitioner 
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was convicted of a crime in Samoa and sentenced to six months imprison- 
ment. An act of the parliament of New Zealand, which holds the mandate 
for Samoa, provides that anyone sentenced in Samoa to six months or more 
in prison may be transferred to a prison in New Zealand. Stat. Dom. N. Z. 
1921, No. 16, § 210. Under this act, the petitioner was so transferred. He 
applied for habeas corpus on the ground that the New Zealand statute was 
ultra vires the legislature of New Zealand because in conflict with the Habeas 
Corpus Act of the parliament at Westrainster. 31 Car. II, c. 2 (1678). 
Held, that since New Zealand’s authority to deal with Samoa is derived di- 
rectly from the League of Nations and not from the Crown, it is not subject 
to regulation by the parliament at Westminster. Application dismissed. Jn re 
Tamasese, [1929] N. Z. L. R. 209. 

The mandate for German Samoa was conferred upon “ His Britannic Maj- 
esty for and on behalf of the Government of the Dominion of New Zealand.” 
(1921) LEAGUE OF NATIONS OFFICIAL JOURNAL 91. Before the formal man- 
date was issued, an Order in Council authorized New Zealand to legislate for 
Samoa. 1 Stat. Rules and Orders 1920, 745. In holding the Samoa Act as a 
whole intra vires, the New Zealand court relied on this order. Tagaloa v. 
Inspector of Police, [1927] N. Z. L. R. 883. The implication was that the 
dominion’s power over mandated territory was dependent on authority from 
the King acting on the advice of his British ministers. Dominions have exer- 
cised full power over the internal affairs of mandated territory, however, with- 
out such sanction. Rex v. Christian, [1924] So. Afr. L. R. App. Div. 101. The 
sovereignty over mandated territory has been much discussed. See 1 OpPEN- 
HEIM, INTERNATIONAL LAw (4th ed. 1928) 213; Wright, Status of Inhabitants 
of Mandated Territory (1924) 18 Am. J. Int. LAw 306; Van Rees, Les 
ManpatTs INTERNATIONAUX (1927) 11-24. But wherever the complete theo- 
retical power lies, the power of the self-governing dominions under their man- 
dates would not seem to be shared with the government of Great Britain. The 
dominions report directly to the League concerning their administration. See 
Reports of New Zealand on Samoa, 1920-1928, MINUTES OF THE PERMANENT 
ManpaTEes Comission. They have an independent status in the League. 
COVENANT OF THE LEAGUE OF NATIONS, art. 3, par. 4; BAKER, THE PRESENT 
JurmicaL STATUS OF THE BriTISH DOMINIONS IN INTERNATIONAL LAW 
(1929) 81. The Imperial Conference of 1926 apparently recognized the self- 
governing dominions as equal in status to Great Britain. Imperial Conference, 
1926, Summary of Proceedings, Cmd. 2768, at 14; (1927) 21 Am. J. Inv. 
Law (Supp.) 21. A prevalent modern view of British constitutional law 
considers imperial legislation binding on the self-governing dominions only 
insofar as they assent to it. See BAKER, op. cit. supra, at 233; Dunn, The 
New International Status of the British Dominions (1927) 13 VA. L. REv. 
354, 356-58; Kenny, The Dominions and Their Mother Country (1925) 2 
Camp. L. J. 157, 297, 301. But cf. 2 KetrH, RESPONSIBLE GOVERNMENT IN 
THE Dominions (2d ed. 1928) 1040, 1055. Enjoying such autonomy over 
its own territory, the government of New Zealand, in dealing with a mandate 
conferred on it as an independent member of the League, should not be sub- 
ject to limitations imposed by the British parliament. See Rex v. Christian, 
supra, at 120; BAKER, op. cit. supra, at 107; OPPENHEIM, op. cit. supra, at 196. 
But see KerItH, THE CONSTITUTION, ADMINISTRATION AND LAWS OF THE 
EMPIRE (1924) 297. 


LIBEL AND SLANDER — DAMAGES — UNSUSTAINED PLEA OF TRUTH AS Mat- 
TER IN AGGRAVATION OF Damaces.—In an action of libel the defendant 
failed to prove its plea of truth. The court charged the jury that they might 
not consider this fact as a basis for giving vindictive damages, but might take 
it into account in determining the amount of compensatory damages to be 
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awarded. The Supreme Court of Victoria dismissed a motion for a new trial. 
[1929] Vict. L. R. 189. The defendant appealed. Held, that the charge was 
substantially correct, any error being in favor of the defendant. The Herald 
& Weekly Times, Ltd. v. McGregor, 41 Comm. L. R. 254 (1928). 

The well settled rule in tort as well as in contract forbids recovery for an 
injury occurring after action is brought. 1 SEpGwick, Damaces (9th ed. 
1912) § 88 et seg. It is fundamental also that relevant statements made in 
the course of judicial proceedings, including those in the pleadings, are abso- 
lutely privileged. Bugg v. Northwestern Nat. Ins. Co., 114 Kan. 549, 220 Pac. 
258 (1923); Johnson v. Evans, 3 Esp. 32 (1799); Veeder, Absolute Immunity 
in Defamation (1909) 9 Cot. L. Rev. 463; OpcEers, LisEL AND SLANDER (6th 
ed. 1929) 200; (1903) 16 Harv. L. Rev. 603. An instruction to the jury that 
they may consider an unsustained plea of truth in aggravation of damages 
violates both the foregoing principles. Yet it is commonly upheld. Gorman v. 
Sutton, 32 Pa. 247 (1858); Warwick v. Foulkes, 12 M. & W. 507 (1844); cf. 
Risk Allah Bey v. Whitehurst, 18 L. T. R. 615 (1868); Lamb v. West, 15 
N.S. W. L. R. (Law) 120 (1894). Some courts attribute the award of aggra- 
vated damages in such a case to the malice in the original publication, of 
which the plea is evidence. O’Malley v. Illinois Pub. & Printing Co., 194 Ill. 
App. 544 (1915); Coffin v. Brown, 94 Md. 190, 50 Atl. 567 (1901); Simpson 
v. Robinson, 12 Q. B. 511 (1848); cf. Thorn v. Knapp, 42 N. Y. 474 (1870) 
(breach of promise). While such a holding does not violate the principles 
first stated, it is still open to the objection of unfairness. To allow the de- 
fendant the defense of truth, only to impose an extra penalty upon him if he 
makes unsuccessful use of it, savors of the Greek style of gift. See Lowe, J., 
dissenting, in McGregor v. The Herald & Weekly Times, Ltd., [1929] Vict. L. 
R. 189, 207; cf. Walling v. Commercial Advertiser Ass’n, 173 App. Div. 491, 
159 N. Y. Supp. 329 (1916); Pring, J., dissenting, in Raftery v. Russell, to 
N.S. W. St. R. 200, 207 (1910). The only correct view seems to be that an 
unproved plea of truth can affect damages only if found to have been entered 
maliciously, when it may logically be considered evidence of malice in the 
original publication. Ward v. Dick, 47 Conn. 300 (1879); Hawver v. Hawver, 
78 Ill. 412 (1875); Aird v. Fireman’s Journal Co., 10 Daly 254 (N. Y. 1881); 
(1916) 29 Harv. L. REV. 335. 


LIMITATION OF ACTIONS — ACCRUAL OF ACTIONS — AGENT’S LIABILITY ON 
IMPLIED WARRANTY OF AUTHORITY. — The defendant, the president of a cor- 
poration, entered into a contract with the plaintiff on behalf of the corporation. 
Later, before performance was due, he repudiated the contract. On bringing 
suit against the corporation, the plaintiff learned for the first time that the 
defendant had had no authority to make the contract. Some time after, 
within six years from the time of the repudiation, but more than six years 
from the date of the contract, he sued the defendant for breach of his im- 
plied warranty of authority. There was no allegation of fraud. The defend- 
ant moved to dismiss the complaint as barred by the six-year statute of limita- 
tions. From an order denying this motion, the defendant appealed. Held, 
that the cause of action did not accrue until after the letter of repudiation was 
= Order affirmed. Moore v. Maddock, 251 N. Y. 420, 167 N. E. 572 
(1929). 

Mere ignorance by the plaintiff of the existence of his cause of action does 
not ordinarily prevent the running of the statute of limitations. Campbell v. 
Long, 20 Iowa 382 (1866); Granger v. George, 5 B. & C. 149 (1826); 3 WuL- 
LISTON, CONTRACTS (1920) § 2020. The statute has therefore been held to be- 
gin running on implied warranties in sales at the date of the sale. Perkins v. 
Whelan, 116 Mass. 542 (1875) (title); Painter Fertilizer Co. v. Kil-Tone Co., 
143 Atl. 332 (N. J. 1928) (quality); Allen v. Todd, 6 Lans. 222 (N. Y. 1872) 
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(same); BIDDLE, WARRANTIES IN SALE OF CHATTELS (1884) § 294; 1 WILLIS- 
TON, SALES (2d ed. 1924) 411. But see Sheehy Co. v. Eastern Importing & 
Mfg. Co., 44 App. D. C. 107, 110 (1915) (condition). Some courts have 
made an exception in the case of a warranty of title, treating it as a covenant 
of quiet enjoyment, not broken until the buyer is dispossessed. Gross v. 
Kierski, 41 Cal. 111 (1871); Close v. Crossland, 47 Minn. 500, 50 N. W. 694 
(1891); 1 WrLiiston, SALES § 221. The first analogy would seem better 
applicable to an agent’s warranty, which represents simply that he has author- 
ity from the principal, and is broken, if at all, when made, even though per- 
formance of the contract is not yet due. See White v. Madison, 26 N. Y. 
117, 124 (1862); American Surety Co. v. Morton, 32 Okla. 687, 689, 122 Pac. 
1103, 1104 (1912); Lawson, Contracts (3d ed. 1928) § 194. But the court 
here treats the warranty as a contract of indemnity, on which no cause of 
action would accrue until rights would have arisen against the purported prin- 
cipal. Cf. Sheffield Corp. v. Barclay, [1905] A. C. 392. While this result 
is satisfactory from a practical viewpoint, it seems inconsistent with a pre- 
vious New York decision that the statute begins to run in favor of one who 
has procured a contract by fraud as soon as the contract is made, rather than 
from the date either when performance was due or when the victim learned of 
the fraud. Ball v. Gerard, 160 App. Div. 619, 146 N. Y. Supp. 81 (1914), 
afd, 221 N. Y. 665, 117 N. E. 1060 (1917). 


LIMITATION OF ACTIONS— NEW PROMISE AND PART PAYMENT — PART 
PAYMENT BY ONE JOINT AND SEVERAL OBLIGOR AS ADMINISTRATOR OF OTHER 
AS ACKNOWLEDGMENT OF PERSONAL LiABILITy.— The defendant and her 
husband became jointly and severally liable to the plaintiff on a running ac- 
count. Upon the husband’s death, the defendant was appointed his adminis- 
tratrix. The plaintiff's account was presented and allowed by the probate 
court, and part payments were made thereon, under order of the court, by 
the defendant as administratrix. ‘The estate being insolvent, the plaintiff 
brought action against the defendant personally for the balance of the ac- 
count. The defendant pleaded the statute of limitations, which was conceded 
to be a good defense unless the payments she had made as administratrix had 
tolled its operation. The trial court sustained the defense and dismissed the 
action. The plaintiff appealed. Held, that inasmuch as the payments were 
not voluntary, they did not toll the operation of the statute as to the defend- 
ant. Judgment affirmed. Haddad v. Chapin, 279 Pac. 583 (Wash. 1929). 

Payment by one co-obligor or his administrator before the statute has run 
does not toll the statute as to the other unless authorized or ratified. Hatha- 
way v. Haskell, 9 Pick. 42 (Mass. 1829); Hall v. Rogers, 113 Neb. 290, 202 
N. W. 908 (1925); Stubblefield v. McAuliff, 20 Wash. 442, 55 Pac. 637 
(1898); cf. Bell v. Morrison, 1 Pet. 351 (U. S. 1828). Contra: Fendley v. 
Shults, 142 Ark. 180, 218 S. W. 197 (1920). On the other hand, payment by 
one co-obligor as agent for the other tolls the statute as to both. Holmes v. 
Durell, 51 Me. 201 (1861); Munro v. Potter, 34 Barb. 358 (N. Y. 1861); 
Miller v. Talcott, 54 N. Y. 114 (1873). But the only theory on which part 
payment ever tolls the statute is that a new promise to pay the balance may be 
inferred from the act of paying a part. Campbell v. Baldwin, 130 Mass. 199 
(1881); see Arthur & Co. v. Burke, 83 Wash. 690, 694, 145 Pac. 974, 976 
(1915); Woop, Limitation oF Actions (4th ed. 1916) 518, 540. If, there- 
fore, there is an expressed intention not to assume personal liability, or if the 
fact of agency is obvious to the creditor, the statute will not be tolled as to 
the agent. Farmers’ & Mechanics’ Bank v. San Poil Consolidated Co., 126. 
Wash. 137, 217 Pac. 707 (1923); see Holmes v. Durell, supra, at 203. By 
analogy, the same rule should apply when one co-obligor makes payments as 
administrator for the other. Root v. Bradley, 1 Kan. 437 (1863). The fact 
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that payment in the instant case was made under court order rendered the 
part payments involuntary, in that the defendant had no alternative but to 
pay them in the distribution of the estate. Hence, they were not so made as 
to justify the plaintiff in inferring a new promise by the defendant personally. 


MorTGAGES — FORECLOSURE: RIGHTS OF MorTGAGEE — EFFECT OF MIs- 
TAKE AS TO BOUNDARY OF MorTGAGED LAND. — The complainant built a house 
upon land which he mistakenly believed to be included in his lot. He sold the 
house and lot to the respondent, taking a purchase-money mortgage in return, 
but the deed and mortgage described only the land to which he actually had 
title. The respondent, upon discovering the mistake, purchased from the true 
owner the land upon which the house stood. The complainant brought a bill 
to foreclose his mortgage, setting out all the facts. From a decree overruling 
a demurrer to the bill, the respondent appealed. Held, that the complainant, 
in his bill to foreclose, should have prayed for a reformation of the mortgage 
so as to include the house and land on which it stood, offering to do equity, in 
return, by submitting to a reduction in the purchase price equal to the reason- 
able outlay of the respondent in perfecting his title. Decree reversed. Eng- 
lish v. Huckaba, 122 So. 841 (Ala. 1929). 

Since a purchaser does not ordinarily intend to be liable to his vendor for a 
better title than he received, most courts hold that the doctrine of estoppel 
does not apply to a purchase-money mortgage, so as to give one in the posi- 
tion of the complainant, if the mortgage be reformed, the benefit of the re- 
spondent’s after-acquired title. Florida Land Investment Co. v. Williams, 84 
Fla. 157, 92 So. 876 (1922); Randall v. Lower, 98 Ind. 255 (1884); BicELow, 
Estoppet (6th ed. 1913) 447. Contra: Hitchcock v. Fortier, 65 Ill. 239 
(1872); 3 Jones, Mortcaces (8th ed. 1928) § 2124. The complainant, having 
built on another’s land, never had title to the house, and, at common law, re- 
tained only a right to set off the value of the improvement in defense to an 
action by the true owner for wrongful occupation. Mitchell v. Bridgman, 71 
Minn. 360, 74 N. W. 142 (1898); Putnam v. Tyler, 117 Pa. 570, 12 Atl. 43 
(1888); 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 1241; 1 TiF- 
FANY, REAL Property (2d ed. 1920) § 270. But cf. Guthrie v. McMurren, 
167 Iowa 154, 149 N. W. 71 (1914). Equity would not ordinarily help a man 
to convey what he did not own. But an Alabama statute compels the owner to 
make compensation for improvements made by one in adverse possession, as a 
condition to being granted recovery of the land, thus virtually rendering such a 
one owner of the improvements. Ata. Crv. Cope (Michie, 1928) §§ 7460-63; 
cf. Sunter v. Sunter, 190 Mass. 449, 77 N. E. 497 (1906); O’Brien v. Flint, 74 
Conn. 502, 51 Atl. 547 (1902); Milwaukee & St. P. Ry. v. Kellogg, 94 U. S. 
469 (1876). And since the statute protects a transferee of the one who 
made the improvements, the complainant did have an assignable interest in 
the house. Ata. Crv. Cope, supra; cf. Craton v. Wright, 16 Iowa 133 (1864). 
The result of the principal case therefore seems equitable, since it gives the 
complainant a security interest in substantially that which he was able to con- 
vey, and compensates the respondent for the outlay necessary to perfect his 
title. 


Paro: Evience RuLE— NATURE AND SCOPE OF RULE— ADMISSION OF 
OrAL WARRANTY DesPITE Express DISCLAIMER IN CONTRACT. — The defend- 
ant signed a salesman’s order for merchandise, which bore the printed state- 
ment that “ there are no promises, agreements or understandings not expressed 
on this form.” In an action for goods sold and delivered, the defendant 
counterclaimed for damages for breach of an oral warranty of quality made by 
the plaintiff’s salesman. At the trial, the plaintiff set up the writing and ob- 
jected to the admission of evidence of the warranty. In its pleadings and 
proof, the plaintiff had conceded the defendant a rebate on freight charges, 
















although the order stated that “ unless otherwise specified all goods sold F. O. B. 
Point of Shipment.” From a judgment awarding the defendant damages, 
the plaintiff appealed. Held, that the parol evidence was admissible, the plain- 
tiff’s evidence having shown that, despite the express disclaimer, the writing 
did not contain all the terms of the agreement. Judgment affirmed. Johns- 
Manville Corp. v. Heckart, 277 Pac. 821 (Ore. 1929). 

Where parties have incorporated only part of an agreement in a writing, the 
parol evidence rule does not apply to that remaining in the oral stage. Dreis- 
bach v. Lewisburg Bridge Co., 814 Pa. 177 (1874); Routledge v. Worthing- 
ton Co., 119 N. Y. 592, 23 N. E. 1111 (1890); Mitchill v. Lath, 247 N. Y. 
377, 160 N. E. 646 (1928); see 2 WILLISTON, CONTRACTS (1920) § 636; 5 
Wicmore, EvipENcE (2d ed. 1923) § 2430. But this does not justify the 
direct contradiction of an integrated writing by finding the express disclaimer 
of oral agreements untrue. Hoffman v. Franklin Motor Car Co., 32 Ga. 
App. 229, 122 S. E. 896 (1924); Minneapolis Threshing Machine Co. v. 
Hocking, 54 N. D. 559, 209 N. W. 996 (1926); 1 WILLISTON, SALES (2d ed. 
1924) § 215. For even though one collateral agreement be left in the oral 
stage, the rule barring parol evidence still applies to the remainder integrated 
in the writing. Jeffery v. Walton, 1 Stark. 267 (1816); Hutchinson Mfg. Co. 
v. Pinch, 107 Mich. 12, 64 N. W. 729 (1895); Horn v. Hansen, 56 Minn. 43, 
57 N. W. 315 (1893); Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961 (1891); 
see 5 WIGMORE, EVIDENCE § 2430; 2 WILLISTON, ConTrRAcTS § 636. As the 
rule is one of substantive law rather than of evidence, the failure to plead the 
contract can have no significance in this connection. Pitcairn v. Hiss Co., 125 
Fed. 110 (C. C. A. 3d, 1903); THAYER, PRELIMINARY TREATISE ON EVIDENCE 
(1898) 390 et seg.; 5 WicMoRE, EvIDENCE § 2400. But even though a writing 
may not be varied, it may always be shown that what appears to be a written 
contract or part of one is not so in fact. Southern St.-Ry. Advertising Co. v. 
Metropole Shoe Mfg. Co., 91 Md. 61, 46 Atl. 513 (1900); Bouchet v. Oregon 
Motor Car Co., 78 Ore. 230, 152 Pac. 888 (1915). It would therefore be 
proper to prove that the printed provision respecting collateral promises was 
never part of the agreement. Sturtevant Co. v. Fireproof Film Co., 216 N. Y. 
199, 110 N. E. 440 (1915); Bouchet v. Oregon Motor Car Co., supra. The 
facts relied on by the court, including the plaintiff’s allowance of a credit not 
mentioned in the order, lend weight to this view. The remainder, to which the 
parties had actually agreed, might then legitimately be treated as a partial 
— or even as a mere casual memorandum. See 1 WILLISTON, SALES 

215. 


Pusiic OFFICERS — LIABILITY — LIABILITY OF CHIEF OF POLICE FOR FALSE 
IMPRISONMENT BY City JAILER. — The plaintiff was arrested without a war- 
rant, confined in the city prison for eight days, and then released without 
charges being preferred against him. He brought an action for unlawful 
arrest and false imprisonment against the arresting officers and the chief of 
police. The chief of police was the keeper of the city prison, but he had 
no knowledge of the arrest or confinement. The prison was actually in 
charge of a jailer appointed by him, but subject to civil service regulations. 
CHARTER OF SEATTLE (1919) art. 16, §§ 3, 11. The plaintiff appealed from 
a dismissal of the complaint as to the chief of police. Held, that the chief of 
police, as keeper of the city jail, is liable for the confinement, although not 
for the arrest. Judgment reversed. Ulvestad v. Dolphin, 278 Pac. 681 
(Wash. 1929). 

It is fundamental to the liability of an innocent master for the torts of an 
alleged servant that the servant must have been engaged in the master’s busi- 
ness. Ketterer’s Adm’r v. State Board of Control, 131 Ky. 287, 115 S. W. 
200 (1909); State v. Kolb, 201 Ala. 439, 78 So. 817 (1918); 2 MECHEM, 
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AcEency (2d ed. 1914) §§ 1875-76; cf. Briggs v. Spaulding, 141 U. S. 132 
(1891) (directors of corporation held not liable for acts of subordinates) ; 
Van Blaricom v. Dodgson, 220 N. Y. 111, 115 N. E. 443 (1917). But a sub- 
ordinate public employee is the servant of the municipality rather than of the 
person who appoints him. Casey v. Scott, 82 Ark. 362, 101 S. W. 1152 
(1907); Pavish v. Meyers, 129 Wash. 605, 225 Pac. 633 (1924). It is gen- 
erally held, therefore, that the misconduct of a subordinate officer does not 
subject his superior to liability. Robertson v. Sichel, 127 U. S. 507 (1888); 
Zinkhan v. District of Columbia, 271 Fed. 542 (Ct. of App. D. C. 1921); 
Michel v. Smith, 188 Cal. 199, 205 Pac. 113 (1922); Pavish v. Meyers, supra 
(chief of police not liable for wrongful arrest by policeman); Story, AGENCY 
(oth ed. 1882) §319. Liability has been imposed, however, upon sheriffs, 
clerks of courts, jailers, and other ministerial officers for acts of their deputies, 
but ordinarily only under statutes which give the officer power to appoint and 
remove his deputies and make him responsible for their misconduct. Kusah 
v. McCorkle, 100 Wash. 318, 170 Pac. 1023 (1918); Mee v. Cruikshank, 20 
Cox C. C. 210 (1902); WESTMINSTER II, 13 Epw. I, c. 11 (1285); 2 HEN. VI, 
c. 10 (1423). But cf. Duluth v. Ross, 140 Minn. 161, 167 N. W. 485 (1918). 
It has been said that these statutes are but declaratory of the common law 
of agency. Duluth v. Ross, supra, at 165, 167 N. W. at 486; Holmes, 
Agency (1891) 4 Harv. L. REv. 345, 356 et seq.; cf. Coles v. McNamara, 131 
Wash. 377, 230 Pac. 430 (1924). But by common law or otherwise, the view 
is firmly implanted in the law that the deputy is not a public servant, but is 
in the employ of his superior. Duluth v. Ross, supra; Holmes, supra, at 351, 
356; MuRFREE, SHERIFFS (2d ed. 1890) §§ 14, 76, 927; 2 McQUILLIN, 
MUNICIPAL CorPORATIONS (1st ed. 1911) § 426; cf. Cameron v. Reynolds, 
Cowp. 403 (1776). The theory of agency, however, seems clearly inapplica- 
ble, when the subordinate, like the jailer in the instant case, is appointed and 
retained under civil service regulations. Michel v. Smith, supra; Pavish v. 
Meyers, supra; cf. Reum v. Rutherford, 37 D. L. R. 715 (1917). 


SALES — RIGHTS AND REMEDIES OF BUYERS — RECOVERY OF INCIDENTAL 
DAMAGES IN ACTION TO RESCIND FOR FrRAuD.— The plaintiff brought an 
action to rescind a sale of an automobile, induced by fraudulent misrepresen- 
tations of the defendant. He also claimed damages for repairs, “ extra oil ” 
and “loss of time.” From a judgment disallowing his claim for damages, the 
plaintiff appealed. Held, that the piaintiff was entitled to the damages claimed, 
in addition to rescission of the sale. Judgment reversed. Hill v. Stephen 
Motor & Aero Co., [1929] 3 D. L. R. 676. 

It is generally stated that rescission of a contract, because of fraud or 
breach of warranty, and recovery of damages are mutually exclusive reme- 
dies. Shaw v. Water Supply Co., 23 Colo. App. 110, 128 Pac. 480 (1912); 
Lempriere v. Lange, 12 Ch. D. 675 (1879); 2 WILLISTON, SALES (2d ed. 1924) 
§§ 612, 648b; see Newbigging v. Adam, 34 Ch. D. 582, 589 (1884), aff'd, 13 
App. Cas. 308 (1888); cf. UNrrorm Sates Act §§ 69, 70. Accordingly, it 
has been held that the rescinding buyer can recover nothing beyond the price 
paid. Shaw v. Water Supply Co., supra; cf. Lempriere v. Lange, supra. Many 
courts, however, have felt that this strict rule fails to achieve substantial jus- 
tice. Recovery for repairs of which the seller gets the benefit has therefore 
been allowed on principles of quasi-contract. Farris v. Ware, 60 Me. 482 
(1872); see Mundt v. Simpkins, 81 Neb. 1, 3, 115 N. W. 325, 326 (1908). 
Other courts frankly permit recovery of expenses “ necessarily incidental ” 
to the contract. United Engine Co. v. Junis, 196 Iowa 914, 195 N. W. 606 
(1923) (cost of installation); Hart-Parr v. Duncan, 75 Okla. 59, 181 Pac. 
288 (1919) (freight charges). The instant case accepts the broad view that, 
since rescission is a remedy equitable in nature, when recovery of the price 
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paid will not completely restore the buyer to his former position, all damages 
necessary to accomplish that purpose should be allowed. McRae v. Lonsby, 
130 Fed. 17 (C. C. A. 6th, 1904) (expense of raising sunken vessel); Granette 
Products Co. v. Neumann, 200 lowa 572, 205 N. W. 205 (1925), (1926) 26 
Cot. L. Rev. 240 (cost of removing defective stone); Holland v. Western 
Bank & Trust Co., 56 Tex. Civ. App. 324, 118 S. W. 218 (1909) (expense of 
attempting to utilize land) ; SALMOND AND WINFIELD, CONTRACTS (1927) 237, 
267; 3. BLACK, RESCISSION AND CANCELLATION (2d ed. 1929) §§ 561, 695. 
This view has been adopted even where the Uniform Sales Act is in force. 
Granette Products Co. v. Neumann, supra. It has been harmonized with the 
rule first stated by interpreting the damages which are inconsistent with rescis- 
sion to be only such as are based on failure to secure anticipated benefits and 
presuppose the continued existence of the contract. See Newbigging v. Adam, 
supra, at 589; Rogge, Damages Upon Rescission for Breach of Warranty 
(1929) 28 Micu. L. Rev. 26. But in allowing damages for lost time and extra 
oil the court seems to have overstepped the dividing line between such dam- 
ages and those which are merely restorative. But cf. Fuller v. Cameron, 209 
S. ki (Tex. Civ. App. 1919); Carrique v. Catts & Hill, 20 D. L. R. 737 
(1914). 


STATES — RELATION TO FEDERAL GOVERNMENT — FEDERAL TAXATION OF 
STaTE-OWNED BANK. — The Bank of North Dakota, owned, controlled, and 
operated by the state, was created to assist state-owned agricultural enter- 
prises, but was given general banking powers and made sole depository of 
state funds. N. D. Comp. Laws Ann. (Supp. 1925) c. 29A. A federal capi- 
tal stock tax was levied on the bank. 4o Stat. 1126 (1918); 42 STAT. 294 
(1921). The bank brought suit against the collector to recover the tax col- 
lected from it under the statute. From a decree for the collector, the bank 
appealed. Held, that the tax was valid, since the state was engaged in a non- 
governmental enterprise. Decree affirmed. North Dakota v. Olson, 33 F.(2d) 
848 (C. C. A. 8th, 1929). 

Immunity from federal taxation is limited to those agencies of a state which 
perform the functions of government. South Carolina v. United States, 199 
U. S. 437 (1905) (upholding federal tax on state monopoly of liquor dispensa- 
tion); cf. Ambrosini v. United States, 187 U. S. 1 (1902); see 1 COooLey, 
TAXATION (4th ed. 1924) §113; Note (1906) 1g Harv. L. Rev. 286. The 
South Carolina case indicates that the legitimacy of governmental regulation 
is not the final test of the exemption of a state activity. Cf. Vance v. Vander- 
cook Co., 170 U. S. 438 (1898). Taxation to establish the North Dakota bank 
has been upheld as being for a public purpose. Green v. Frazier, 253 U.S. 
233 (1920). But the test of what is a public purpose is perhaps an even 
broader one than that of the propriety of governmental regulation. See 
Wolff Packing Co. v. Court of Industrial Relations of Kansas, 262 U.S. 522, 
537 (1923). But cf. Cohen and Dayton, Federal Taxation of State Activities 
and State Taxation of Federal Activities (1925) 34 YALE L. J. 807, 822 et seq. 
An analogy to the federal land banks, however, is suggestive. The capital and 
income of these banks have been exempted from state taxation. 39 STAT. 380 
(1916), 12 U. S. C. §.931 (1926); Smith v. Kansas City Title & Trust Co., 
255 U. S. 180 (1921). Although the exemption was specifically granted by 
statute, Congress’ power to confer such exemption depended on the fact that 
the bank was performing a legitimate constitutional function. See Smith v. 
Kansas City Title & Trust Co., supra, at 212; McCulloch v. Maryland, 4 
Wheat. 316, 429 (U. S. 1819); Society for Savings v. Coite, 6 Wall. 594, 
604-05 (U. S. 1867). Reciprocity should entitle a similar state agency to 
exemption. Cf. Note (1929) 43 Harv. L. REv. 280, 283, n.32. It is im- 
material that its functions were previously performed by private institutions. 
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Frey v. Woodworth, 2 F.(2d) 725 (E. D. Mich. 1924), writ of error dis- 
missed, 270 U. S. 669 (1926). The state has permitted suits to be brought 
against the bank. N. D. Comp. Laws ANN. (Supp. 1925) § 5192424; cf. 
Sargent County v. State, 47 N. D. 561, 182 N. W. 270 (1921); see Note 
(1922) 35 Harv. L. Rev. 335. But immunity from suit and from federal 
taxation are separate prerogatives of sovereignty, so that waiver of one does 
not affect the other. Cf. King County v. United States Shipping Bd. Emer- 
gency Fleet Corp., 282 Fed. g50 (C. C. A. gth, 1922); Murray v. Wilson Dis- 
tilling Co., 213 U.S. 151 (1909). 


UnFarr CoMPETITION—Copyinc DESIGN AS UNFAIR COMPETITION. — 
The defendant copied on its silks, from the plaintiff’s product, a design origi- 
nated by the plaintiff at considerable expense, but not protected by patent or 
copyright; and undercut the plaintiff’s price. Ever-changing fashions made 
such a design ephemeral, and it was not subject to patent or copyright. The 
plaintiff sued to restrain for the season the sale by the defendant of silk 
bearing this design, and moved for an injunction pendente lite. From a de- 
cree denying this motion, the plaintiff appealed. Held, that copying such 
design does not constitute unfair competition. Judgment affirmed. Cheney 
Bros. v. Doris Silk Corp., U. S. Daily, Nov. 23, 1929, at 2462 (C. C. A. 2d). 

A deception of the public by “ passing off” the defendant’s product as 
that of the plaintiff has often been regarded as an essential element of the 
tort of unfair competition. Goodyear’s India Rubber Glove Mfg. Co. v. 
Goodyear Rubber Co., 128 U. S. 598 (1888); Armour & Co. v. Louisville 
Provision Co., 275 Fed. 92 (W. D. Ky. 1921); Weisman v. Kuschewski, 243 
Mich. 223, 219 N. W. 937 (1928); cf. Eisenstadt Mfg. Co. v. Fisher Co., 232 
Fed. 957 (D. R. I. 1916), aff'd, 241 Fed. 241 (C. C. A. rst, 1917). Excep- 
tions to this rule have been made where the defendant deprives the plaintiff 
of customers by misrepresenting the quality of his product as equalling that 
of the plaintiff’s, or where he copies the plaintiff’s product, after acquiring 
knowledge of it through some improper method. Ely-Norris Safe Co. v. 
Mosler Safe Co., 7 F.(2d) 603 (C. C. A. 2d, 1925), rev’d, on ground that no 
loss of customers was shown, 273 U. S. 132 (1927); (1926) 39 Harv. L. Rev. 
518; Montegut v. Hickson, Inc., 178 App. Div. 94, 164 N. Y. Supp. 858 
(1907); cf. Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236 
(1905); see Handler, False and Misleading Advertising (1929) 39 YALE L. J. 
22, 34 et seg. Contra: American Washboard Co. v. Saginaw Mfg. Co., 103 
Fed. 281 (C. C. A. 6th, 1900). In the absence of such circumstances, however, 
mere copying of another’s product has generally been held not to constitute 
unfair competition. Keystone Type Foundry v. Portland Pub. Co., 186 Fed. 
690 (C. C. A. 1st, 1911); Eisenstadt Mfg. Co. v. Fisher Co., supra; Flagg 
Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667 (1901); cf. International 
Heating Co. v. Oliver Oil Gas Burner & Mach. Co., 288 Fed. 708 (C. C. A. 
8th, 1923), certiorari denied, 263 U.S. 714 (1923). A few cases have reached 
the opposite conclusion. International News Service v. Associated Press, 248 
U.S. 215 (1918); Note (1919) 32 Harv. L. Rev. 566; Rushmore v. Manhat- 
tan Screw & Stamping Works, 163 Fed. 939 (C. C. A. 2d, 1908); cf. Fonotipia 
Ltd. v. Bradley, 171 Fed. 951 (C. C. E.D. N. Y. 1909). But the Associated 
Press case, enjoining the pirating of news dispatches, although it appeared to 
rest upon the ground of unfair competition, may best be explained as an in- 
stance of protection of literary property. Cf. Associated Press v. Interna- 
tional News Service, 245 Fed. 244 (C. C. A. 2d, 1917); see Kocourek, Note 
(1919) 13 Itu. L. REv. 708. In refusing to extend that case beyond its par- 
ticular facts the instant decision seems wise, for courts, once committed to 
granting such relief, would find it difficult to draw a line at which to stop. 
The proper remedy is by legislation, which can lay down an arbitrary limit. 
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THE CONSTITUTIONAL LAW OF THE UNITED StaTEs. By Westel Woodbury 
Willoughby. Three volumes. Second edition. New York: Baker, Voor- 
his & Co. 1929. pp. Ixxxiii, 1-624; xvii, 625-1325; xvi, 1326-2022. 
$36.00. 


This second edition is more than twice the length of its predecessor pub- 
lished nineteen years earlier. One-fourth of the increase is due to the ex- 
pansion of the treatment of the commerce clause. One-sixth of the additional 
space is devoted to due process and the police power which was hardly 
touched upon in the first edition. The rest is distributed throughout the 
treatise and is occasioned mainly by the product of the judicial mill since 
the first edition was published. At many points, however, Mr. Willoughby 
has rearranged, rewritten, and expanded his treatment of decisions rendered 
before his first edition. Thus we are given a genuine new edition, with the 
revision and expansion contributed by the titular author and not by some 
alien hand chosen by a publisher. 

In scope and arrangement this new edition is an improvement on its fore- 
runner. Former chapters have been subdivided and new chapters have been 
added. Corresponding improvement has been made in many sections. The 
table of contents with its section headings tells the seeker for special 
knowledge where to go. The progression of topics is occasionally whimsical 
perhaps, but any alteration might be equally so. The apportionment of space 
is of course open to debate. The choice depends upon the needs which the 
author wishes best to serve. Mr. Willoughby has seen our constitutional 
law as a whole with the eyes of a student of government quite free from the 
myopia of a narrow practitioner. There are twenty chapters dealing with 
problems that arise in connection with treaties, territories, aliens, and citizen- 
ship. Presidential elections and succession, impeachment, the organization 
of Congress, the process of legislation, and other topics which lawyers touch 
but seldom in practice are not forgotten here. Attention is paid to the powers 
which Congress has actually exercised without question in the courts. The 
functioning of government is illustrated by reference to administrative and 
political practice. In many respects Mr. Willoughby seems to have conceived 
his enterprise as foreign writers on foreign constitutional systems conceive 
theirs. A foreigner wishing to contrast his system with ours would find more 
to his purpose in these three volumes than in any other single treatment 
extant. 

For such an inquirer, Mr. Willoughby’s method of treatment may be 
adequate. The practitioner and the student of law may find it somewhat less 
satisfactory. In dealing with cases, the author for the most part contents 
himself with a brief recital of the precise point decided, followed by a quota- 
tion from the opinion of the court. These quotations are so numerous and so 
copious that we have a thesaurus of judicial utterances hardly to be matched 
outside the reports. Section succeeds section with nothing but the statement 
of the holding and the quotation from the opinion. Criticism is usually re- 
served for a later section in which doctrines may be summarized and in- 
consistencies and questionable applications exposed. Too seldom is the basis 
of criticism a pragmatic one. Indeed the incautious reader might gather the 
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impression that the judges are logical automata and that occasional dis- 
harmonies in the doctrinal symphony are due mainly to a temporary rift in 
the lute. The author’s effort, says the preface, “ has been to ascertain and 
discuss critically the broad principles upon which have been founded the 
decisions rendered by the Supreme Court of the United States in the leading 
cases, and thus to present, as a systematic whole, a statement of the under- 
lying doctrines by which our complex system of constitutional jurisprudence 
is governed.” + This effort involves a philosophical presupposition which 
some of us do not share. We may doubt whether underlying doctrines ex- 
pressed in terms of broad principles really can “ govern ” particular decisions. 
The coercive power of a generality often fails with a minority of the court. 
Here would be the natural place to quote a familiar utterance of Mr. Justice 
Holmes, but his philosophical wisdom was in a dissenting opinion. The test 
of Mr. Willoughby’s method is whether the reader is enlightened and satisfied 
as well as informed. It serves better when applied to certain major political 
issues which get authoritatively settled by a few Supreme Court decisions 
than when put to work in fields where the particularities of individual in- 
stances are the matters of debate. 

In these realms, however, Mr. Willoughby still pursues his chosen method. 
His purpose, as he puts it, “has required that attention should be devoted 
rather to a consideration of those principles of our public law which are 
fundamental, . . . than to a statement in minute detail of those adjudications 
which, in themselves, establish no general rule of law, or illustrate no novel 
application of one.”? How such a choice may work out in practice is 
exemplified by the treatment of the Stock Dividend case: ® 


“In Eisner v. Macomber, the purpose and effect of the Sixteenth Amendment 
were again examined by the court in connection with the contention made that, 
under the Amendment, Congress did not have the power, under an unapportioned 
income tax law, to treat as income of the stockholder, stock dividends lawfully made 
and in good faith against accumulated profits. This contention the court upheld. 
It is not necessary here to enter upon a discussion of the reasoning whereby the 
court distinguished between capital and income and between the interest of the 
shareholders as individuals and those of the corporations whose shares they hold, 
as no strictly constitutional principles were therein involved. Of constitutional im- 
portance is only the declaration of the court as to the strictness with which the 
Sixteenth Amendment should be construed. The court said: .. .”¢ 


If we may trust the table of cases, the only other mention of Eisner v. 
Macomber is equally undefiled by consideration of the criteria of income. 
Even a literalist might think the judicial demarcation of income from capital 
a matter involving strictly constitutional principles, when the word “ incomes ” 
appears in the Sixteenth Amendment. For still broader reasons it may be 
urged that the situations which call for judgment deserve exposition in con- 
nection with the judgment accorded to them. Mr. Willoughby suggests that 
the statement of minute details of adjudications which establish no general 
rule of law is a task “ which more properly belongs to compilers of digests 
or to authors of more special text-books.”* Insofar as this points to the 
fact that a general survey of a wide field must necessarily eschew the com- 
pleteness of exposition possible to an exhaustive treatment of a narrow topic, 





1 Vol. I, at iii. 4 P. 470. 
2 Ibid. 5 Vol. I, at iii. 
8 Eisner v. Macomber, 252 U.S. 189 (1920). 
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it must be accepted as one of the interstitial detriments involved in every 
choice. Disagreement begins when it is sought to salve the wounds from 
necessary physical limitations by a questionable philosophy of what is really 
fundamental and what is strictly constitutional law. 

In dealing with state police power over interstate commerce, Mr. Willoughby 
states that “ the cases rest upon their individual merits,” and thus recognizes 
that the law is in its applications rather than in its formulations. He gives 
us perhaps all of the adjudications that we could reasonably ask for in a work 
of such comprehensive scope. His recital of illustrations disjunctively, how- 
ever, often leaves something to be desired. For example, what appear to be 
the only two references to state control of liability for neglects in transmission 
of interstate telegraph messages, we find in two paragraphs five pages apart: 


“In Western Union Telegraph Co. v. Brown it was held that, because the matter 
was one of interstate commerce, a State could not penalize the negligent delay by a 
telegraph company in delivering a telegram sent from a point within a State to a 
Point without the State.” ¢ 


“ State laws regulating the prompt delivery of interstate telegraph messages, have 
generally been upheld. In Western Union Tel. Co. v. James the court said: ‘ The 
statute in question is of a nature that is in aid of the performance of a duty of the 
company that would exist in the absence of any such statute, and it is in no wise 
obstructive of its duty as a telegraph company.’ ”7 


The reader is not informed that the apparent contradiction here is resolved 
by the court’s application of the test of whether the statute operates extra- 
territorially, nor is he told that state laws on the particular matter were denied 
further application when the Supreme Court decided that it had discovered 
that Congress had taken over the rule of liability by prescriptions allowing 
the filing of alternative rates. One further illustration must suffice. In the 
chapter on The Original Package Doctrine, Askren v. Continental Oil Co.8 
and Sonneborn Bros. v. Cureton® are stated in successive sections without 
pointing out that they are in conflict and that the former is no longer law.° 
The difficulty is not cleared up in the recital of other conflicting cases on the 
succeeding page. Another case on the same problem, Foote & Co., Inc. v. 
Stanley, is stated in a succeeding chapter with no warning that it, too, has 
fallen by the wayside.1? In reciting Wagner v. Covington,1* in the succeeding 
paragraph, it is erroneously stated that the tax there involved was held 
illegal. The story of the Supreme Court’s strabismus in dealing with these 
taxes on the sale of goods in the original package in which they arrived from 
sister states, and of the ultimate straightening of the judicial eyes, is not 
disclosed. The reader ignorant of the story must be left in complete darkness 
as to the law. 

As already pointed out, Mr. Willoughby’s method does not work so badly 
in all fields of the law. While we may often wish for more detail in reciting 
the cases on police power, in order to know more fully the practical criteria 
that have been applied in deciding them, we suffer relatively little because 
they are stated in separate compartments with few doors between. We should 
welcome more of economic critique and economic comparison, but the lack 





6 P. 1005. 10 Pp. 1034-35. 

7 P. 1010. 11 232 U.S. 494 (1914). 
8 252 U.S. 444 (1920). 12 P, 1062. 

9 262 U.S. 506 (1923). 13 251 U.S. 95 (1919). 
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of this does not vitiate the recital so far as it goes. It is perhaps too much 
to ask that an author who has gathered together so much of value should vary 
his method according to the varying requirements of the disparate topics 
into which his extensive field falls. The needs of the practitioner differ from 
the needs of the statesman and the student of government; it could hardly 
be expected that a single approach would serve the needs of all equally well. 
Mr. Willoughby has given us a monumental work that every library should 
demand. In preparing constitutional arguments in legislative chambers, it 
will often be an indispensable aid. Students of history and government will 
find in it a mine of material that has no rival in any other single work. The 
practitioner will go to it for background before he begins his intensive in- 
vestigations. Students and teachers of constitutional law will consult it 
frequently to widen their horizons and refresh their recollections. When 
they read the many scattered sections in which the author turns from his 
réle of narrator and becomes critic and codrdinator, they will regret the more 
that these higher talents confine themselves to occasional excursions instead 
of permeating every page. 
THOMAS REED POWELL. 
Harvard Law School. 





REAL COVENANTS AND OTHER INTERESTS WHICH “ RUN WITH LAND.” By 
Charles E. Clark. Chicago: Callaghan and Company. 1929. pp. xxv, 
201. $3.50. 


The preparation of an exhaustive treatise on an entire branch of the law 
requires so many years of continuous labor that few law teachers are able 
to write such a work. In the future we probably cannot expect to have many 
books from law schools so large as Wigmore on Evidence and the treatises of 
Williston and Page on Contracts. There is, however, a very important 
though smaller task possible for the law professor, the production of a book 
on a group of very difficult problems presented by some separable portion of 
one of the traditional divisions of the law. Gray on Perpetuities is the 
classic example, and E. H. Warren has achieved a similar purpose in his 
Corporate Advantages without Incorporation. An author who so limits him- 
self has the compensating advantage of being able to burrow deeply into his 
chosen problems, while all but a few writers of great treatises are sure to be 
overwhelmed by the mere mechanics of collecting thousands of cases. Dean 
Clark’s book is an excellent example of such a limited discussion, and will 
be of great value to practitioners and law teachers. 

Although Dean Clark is primarily concerned with the problem of the 
transferability of covenants, easements, and the like, with or without a pos- 
sessory estate in land, he is naturally obliged to consider many other related 
_ questions, so that his book constitutes a study of the various interests of one 
person in the land of another. 

The introductory chapter states his problem, shows the necessity of dis- 
tinguishing the running of benefits from the running of burdens, and em- 
phasizes the overlapping nature of interests like easements, licenses, covenants, 
and equitable servitudes, despite the fact that they are called by different 
names. The difficulty of these distinctions between different jura in re aliena 
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has been forcibly brought home to the reviewer by the fact that Dean Clark 

classifies as covenants running with the land interests which Dean Ames and 
the reviewer have regarded as equitable servitudes.1_ At the end of the first 
chapter the author emphasizes the fundamental conflict between the policy 
against incumbrances on title tending to render property unmarketable and 
the policy based on the practical experience that realty may be most advanta- 
geously developed when the owner is able to subject it to such restrictions as 
his customers may desire. The task of deciding between these two policies 
is so difficult that it -has been performed by the courts without consistency 
even in the same jurisdiction. 

The second chapter, Licenses in Real Property Law, is expressly indebted 
to Hohfeld. The author points out the confusion in judicial discussions of 
the question of revocability, and suggests a revised classification of the cases. 
He devotes much attention to the rights of a person who has purchased a 
ticket to a theater or other place of amusement, and approves the view of 
Hurst v. Picture Theatres, Ltd.,? that the license gives a privilege protected 
by contract against extinguishment. Although the reviewer is inclined to 
agree with his position, more consideration might be given to the question 
whether the opportunity to get a few hours of amusement is sufficiently 
important to require legal protection. It is logical to give specific perform- 
ance of the contract, since damages are no substitute for a good time, but 
on the other hand the plaintiff’s loss when excluded from a moving picture 
theater is pretty small in comparison with the loss of a purchaser of land, 
and it is arguable that if the manager of the place of amusement be given a 
completely free discretion about the admission of spectators, the comfort of 
the audience generally and the smooth running of the enterprise will be better 
preserved than if an usher who is tempted to exclude a person in the twilight 
zone between sobriety and intoxication is confronted with difficult questions 
about the latter’s legal rights. It is so easy for the manager to secure the 
power of revocation by a clause like that inserted on Yale football tickets,® 
that it is possibly not worth while for the courts to bother about declaring a 
ticket irrevocable if it does not contain such a clause. 

A shorter treatment is given to the running of easements and profits in the 
third chapter, which deals chiefly with the assignability of easements in gross. 
Dean Clark concludes that they should not be assignable because they are on 
the one hand of small value to the dominant owner and easily forgotten, and 
on the other hand liable to constitute a clog on the title of the servient land. 
An exception might be made of the easement to take water, and indeed he 
suggests that this be considered as a profit. He would also treat as assignable 
possessory interests like a railroad right of way, but admits that the question 
whether possession is granted may be difficult to decide. This difficulty is 








1 Examples are: Bald Eagle Ry. v. Nittany R. R., 171 Pa. 284, 33 Atl. 239 
(1895), cited in 1 Ames, Cases In Equity JurispicTion (1927 ed.) 177n.; Smith v. 
Gulf Refining Co., 162 Ga. 191, 134 S. E. 446 (1926), discussed in Chafee, Equitable 
Servitudes on Chattels (1928) 41 Harv. L. Rev. 945, 1010. Dean Clark, at p. 86n., 
cites both cases in connection with the running of real covenants. 

2 [1915] 1 K. B. 1, adversely criticized in (1914) 27 Harv. L. REv. 495. 

8 P, 43n.; “ Each ticket to Yale athletic events provides that it ‘is a personal 
license revocable at the option of ’ the Yale University Athletic Association.” On the 
other hand, tickets to Harvard athletic events apparently do not make revocability 
a term of a contract, but state: “Under Massachusetts laws this ticket is a 
revocable license.” 
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illustrated by the somewhat inconsistent statements of Dean Clark himself on 
the possessory nature of a pipe line privilege.* 

Chapter IV on the running of real covenants discusses many important 
questions. Dean Clark thinks that the requirement that promises shall 
“touch or concern” the land should be construed liberally and advocates 
this test: “ If the promisor’s legal relations in respect to the land in question 
are lessened — his legal interest as owner rendered less valuable by the prom- 
ise—the burden of the covenant touches or concerns that land; if the 
promisee’s legal relations in respect to that land are increased —his legal 
interest as owner rendered more valuable by the promise — the benefit of the 
covenant touches or concerns that land.” 5 The application of this test might 
sustain a covenant to be performed on other land than the servient estate, 
although this is sometimes called collateral. Dean Clark would emphasize 
the legal interests involved rather than physical acts. Thus he disagrees with 
Dewar v. Goodman,® which refused to permit the running of a covenant by 
a lessee with an underlessee to perform certain acts on land covered by the 
paramount lease but not included in the sublease, although his failure to do 
so caused the forfeiture of the paramount lease and the consequent ejection 
of the underlessee. As a corollary of his test, Dean Clark thinks that the 
benefit may run when the burden does not, and vice versa. Even a jurisdic- 
tion which, contrary to his view, does not permit equitable servitudes in gross, 
. Should not extend the analogy to real covenants. 

The requirement of “ privity of estate” receives a valuable and thorough 
discussion. The author points out that the phrase is used by different courts 
in three distinct senses: (1) that the benefit or burden may be assigned only 
by means of succession to the respective estate of the covenantee or the 
covenantor; (2) that the covenantor must have succeeded to the estate of 
the covenantee at the time of the promise; and (3) that the covenantor and 
the covenantee must have mutual and simultaneous interests in the same land. 
He thinks that only the first interpretation is supported by history, rejects 
the second as entirely unjustified, and on the whole disapproves the third, 
although he admits that it has an understandable policy behind it. The 
relation of the three interpretations to the history of covenants is carefully 
examined. Dean Clark differs from the view of Mr. Justice Holmes that real 
covenants originated in warranties. 

Chapter V, Party Wall Agreements as Real Covenants, is a revision of an 
article by Dean Clark in this Review,” just as some of the other chapters 
are based on articles in other law reviews. A party wall seems a simple 
matter, but the author shows the great complexity of the legal conceptions 
which the courts have invoked in dealing with it. The confusion of the 
decisions is a striking illustration of the all too numerous divorces between 
law and life. 

The running of equitable restrictions is concisely discussed in Chapter VI. 





4 At p. 71, he regards a pipe line privilege as an easement, but at p. 67n. he 
describes a case where it rendered the servient estate practically useless to the 
servient owner, and says that another case was properly decided upon the ground 
of open and notorious possession. 

5 Pp. 76. 

6 [1909] A. C. 72, discussed at p. 77n. 

7 Clark, Party Wall Agreements as Real Covenants (1924) 37 Harv. L, REv. 
301, 360. 
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Dean Clark, like Dean Pound,® and Professor Scott,® considers these restric- 
tions as interests in land. He makes the interesting suggestion that they need 
no longer be considered as merely equitable,!° and thinks that damages should 
be given at law for a breach. In short, the distinction from legal easements 
may as well disappear. He thinks that these restrictions are within the Stat- 
ute of Frauds, so that a writing should be necessary unless there is estoppel 
or part performance."! Restrictions imposing affirmative obligations should, 
he thinks, follow the local treatment of covenants running with the land. 
This would mean that such restrictions would usually not be enforced. A 
contrary result would be reached in jurisdictions which adopt the author’s 
views of running covenants. Equitable servitudes in gross should be per- 
mitted, in Dean Clark’s opinion, although the English courts have held to 
the contrary.12, An agreement concerning any property which the promisor 
may later acquire in the neighborhood should not be enforceable as an 
equitable servitude if such interests are to be satisfactorily handled by our 
recording system. Such a restriction would not appear in the chain of title 
of any after-acquired property of the promisor, and it would consequently 
be undesirable to impose the restriction upon subsequent purchasers even if 
they had express notice thereof. The apparent suggestions to the contrary 
in Lewis v. Gollner,1* are rejected by the author, who like the reviewer bases 
the relief there given upon the actual fraud of Mrs. Gollner, the defendant, 
who was colluding with her husband, the original promisor. In discussing the 
problem of change of neighborhood, Dean Clark thinks that if the restrictions 
can no longer be enforced by injunction, they should be regarded as completely 
terminated, and never give rise to a claim for damages. The survival of 
such a money claim constitutes a serious clog upon the title of the servient 
land without serving any desirable purpose of the dominant owners. 

The final chapter deals briefly with the running of rents. 

Two general reflections are suggested by this book. First, many of the 
judicial decisions discussed are hard to reconcile with the doctrine with which 
Dean Clark is doubtless familiar that judges decide according to the mores 
of their community and time. Take, for instance, party wall agreements. 
The intentions of the original parties and the interests of the community 
seem clearly carried out if these agreements are enforced between later 
owners of the adjoining lots, yet the author cites numerous cases which have 
denied relief on the basis of traditional legal doctrines. 

Secondly, how is the confusion in the law as to the various interests dis- 
cussed in this book to be brought to an end? Its serious extent is clearly 
shown by Dean Clark’s discussion. These interests in the land of another 
are too important in modern life to be left permanently in such a bewildering 
tangle. On the other hand, they are not quite important enough to stimulate 
any legislature to undertake the great labor of a systematic codification. Nor 





8 Pound, The Progress of the Law — Equity (1920) 33 Harv. L. REv. 813. 

® Scott, The Rights of the Cestui Que Trust (1917) 17 Cor. L. Rev. 269. 

10 P, 154. 

11 P, 157. 

12 P, 159; see also Chafee, 1g 2 note 1, at 963n. The leading English case is 
eat County Council v. Allen, [1914] 3 K. B. 642. See Note (1914) 28 Harv. L. 

EV. 201. 

13 729 N. Y. 227, 29 N. E. 81 (1891), discussed at p. 162; see Chafee, supra 

note 1, at IOII, n.12. 
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can the courts accomplish very much for reform, since cases do not arise with 
sufficient frequency to permit a thorough judicial overhauling of any interest 
within a period of time which would be short enough to do any good, even if 
we may assume that any court would feel at liberty to overrule existing prece- 
dents. It is clear that the problem of jura in re aliena must be attacked as 
a whole and that such an attack must come from a private source. A draft 
statute prepared by a single legal writer would meet among other obstacles 
the difficulty that other legal writers would urge different views. Dean 
Clark’s footnotes show that there is just as much confusion among law 
teachers as among judges. No reform seems possible until a considerable 
number of legal thinkers have reached substantial unanimity as to the de- 
sirability of a draft statute. These considerations clearly point to the Ameri- 
can Law Institute as the group which is most likely to solve with permanent 
effect the difficulties so ably presented by Dean Clark. 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





ANNUARIO DI Diritto CoMPARATO E DI Stupi LEcIsLATiIvr. Volumes II, III. 
Edited by Professor Salvatore Galgano. Milan: Istituto Editoriale Scien- 
tifico. 1929. pp. xvi, 1145. 


The work of the Institute of Comparative Law and Legislation, recently 
established in Italy, deserves notice from all students of comparative law. 
This second publication of the Institute divides itself into two parts. One 
volume contains a series of articles by significant European legal scholars on 
recent developments in European law. Post-war German and Hungarian 
constitutional law, the reform of Italian civil procedure, Hungarian and Polish 
civil procedure, the work of the mixed arbitral tribunals, are samples of the 
subjects that are the concern of these essays. The roll of the contributors — 
Professor Rabel of Berlin, Professor Bartsch of Vienna, Professor Fierich of 
Cracow and others — is in itself a guarantee of their quality. Even more 
significant is the second volume of this annual devoted to surveys of current 
legislation, reviews of recent important judicial decisions, and bibliographies 
of current legal literature. Nearly every European nation brings its contribu- 
tion through some distinguished scholar to each of these three departments. 
A thorough index to the material concludes the volume. 

Works of this character arouse one’s envy. So little concern has the 
American legal world had for its own statutory development, that surveys 
of the legislative activity of our own law making bodies are rare and spas- 
modic. With little or no comparative study of our own statute making, com- 
parative study of the work of other nations lies beyond one’s farthest vision. 
Not only do we lack technical equipment for such an effort; the very desire 
is wanting. There is much food for reflection in the work of such an institute 
as this. The stress placed upon judicial decisions in the surveys discloses 
their importance as sources of European law, revealing that stare decisis is not 
so much a rule of Anglo-American jurisprudence as an inherent character- 
istic of all judicial progress. The surveys of legislation portray the manner 
in which kindred problems are being faced by European legislatures. An 
examination of the legislative devices there employed and their adaptibility 
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to our uses should make for more reasoned progress. Particularly pronounced 
are the statutes more adequately recognizing the part that the health of youth 
and of labor plays in the fullest development of a nation’s economic life. 
The concern for the simplification of procedure, the recognition of the share 
that the advancing science of criminology should play in the moulding of the 
criminal law, indeed, a readiness for scientific experimentation, seem general 
features of European legislative activity. The study of comparative law is 
dependent upon work of this character. To get the codperation of such a 
varied and distinguished group of authors is a difficult and arduous task, and 
much credit deservedly belongs to the indefatigable editor of these volumes, 
Professor Galgano, the secretary of the Institute. 
James M. LANoIs. 
Harvard Law School. 





A Concise History OF THE Common Law. By Theodore F. T. Plucknett. 
Rochester: The Lawyers Co-operative Publishing Co. 1929. pp. xviii, 
458. $4.00. 


Professor Plucknett has such a solid reputation on both sides of the Atlan- 
tic, that one expects from his pen only what is scholarly and accurate. Nor 
is the expectation likely to be disappointed in this book. As the learned 
author says, no short history of English law could be written with any degree 
of confidence if it were not for the work of Pollock and Maitland? and of 
Holdsworth.? Professor Plucknett’s book is not, however, a mere epitome 
of what is to be found elsewhere. He has explored on his own account many 
regions of legal history and, even where the ground has been already quar- 
tered, he has fresh methods of mapping it. The title which he has chosen is, 
in view of the contents of the volume, rather a narrow one. It might equally 
well have been A Concise History of English Law. His main headings are a 
General Part and a Special Part. Under the former, the topics are The 
Crown and the State, The Courts and the Profession, External Forces, and 
Methods of Progress; under the latter, space presumably limited the choice 
of subjects to Real Property and Contract. It is not clear why equity should 
be an “ external force” and legislation a “ method of progress,” and in the 
next edition it would be worth while explaining the various meanings of 
“common law ” and prescribing the especial one implied in the title of the 
beok. The discussion of The Crown and the State is an admirably brief 
account of developments from the Roman conquest to the end of the eight- 
eenth century. It is rather severe, we suggest, to regard the state at the 
present day as “amoral” and “ irresponsible.” * And Professor Plucknett 
is too humane to the Statute of Frauds. There was some thoroughly bad 
drafting in it— bad even in an age not remarkable for good workmanship in 
that respect. In his chapter on Professional Literature, the author moves with 
the poise of an expert and the citation * from his edition of Year Book 13 
Richard II® is of great interest as demonstrating the technical advances 





1 PoLLocK AND MAITLAND, History OF ENGLISH LAW BEFORE THE TIME OF 
Epwarp I (2d ed. 1898). 

2 HotpswortH, History oF ENcLisH Law (3d ed. 1922-26). 

3 P. 40. 

4 P. 191. 5 (1389-90), edited in 1929 for the Ames Foundation. 
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made in the method of reporting between the reign of Edward II and that 
of Richard II. There was a transition from the “ uncollatable reports ” to 
the easily “ collatable,” and the not unnatural reason for this was the shrink- 
age in the number of reporters who undertook any particular case. The 
cases in the later reign also lessened in number but improved in quality. As 
to the earlier Abridgments of cases, like those of Statham ® and Fitzherbert,’ 
an attractive solution is offered * of a puzzling feature in these compilations 
(and in that of Brooke ® presumably). The order of arrangement of the 
Year Book cases under each particular caption (that is, Aide, Brief, Corone) is 
very irregular. It is certainly not consistently chronological, nor is it gov- 
erned by subdivisions of subject matter. Professor Plucknett is of opinion 
that lawyers were apt to collect old abridgments, take them to pieces, and 
reassemble them in one large alphabet. ‘“ No other hypothesis would explain 
the curious arrangement of the cases within each title.” 1° In passing, more 
might have been said of the influence of abridgments on the form of our 
legal literature. Its influence extends to both English and American law at 
the present day, and is likely to continue to do so unless we can get the whole 
common law cast into restatements similar to the scientific ones now being 
issued in the United States. In his Preface, the author indicates that very 
little has been done towards writing an American legal history, for “ except 
on one or two subjects that history is hardly known with enough certainty 
for treatment in a textbook.” 14 The task of compiling such a book would 
doubtless be enormous —so great indeed that the effort, if it were made, 
would have to be a codperative one. But we wish that a start could be made 
with it. The lack of anything of the kind is the only excuse pleadable by the 
English lawyer for his appalling ignorance of the history of American law. 
It would be quite in keeping with the great traditions of the Harvard Law 
School if the effort to write such a history originated there, and it would be 
equally fitting if Professor Plucknett were the prime mover in it. 

One or two errors need correction. Sommersett’s Case is correctly indexed 
in the Table of Cases and stated on page 59. The Table also refers to Sum- 
mersett’s Case, with a different date, on pages 167 and 170. But this would 
appear to be the same decision. On page 115, Vaughan, C. J., is given a 
posthumous peerage. 

In conjunction with Readings on the History and System of the Common 
Law by Dean Pound ?” (in the third edition of which Mr. Plucknett collabo- 
rated), this book will give an excellent grounding to the student of English 


legal history. Percy H. WINFIELD. 


Cambridge, England. 





CANADIAN MunicipaL Law. By John Milton Pike. Toronto: Canada Law 
Book Co., Ltd. 1929. pp. Ixv, 924. $12.00. 

A reviewer of this book is confronted with a rather melancholy task. On 

examination it proves itself to be little more than a voluminous digest which 

testifies profusely to the expenditure of much labor on the part of its com- 





6 EprromMe ANNALIUM LiproRUM TEMPORE HENRICI SEXTI (c. 1495). 

7 La GRAUNDE ABRIDGMENT (1516). 10 P. 194. 

8 P. 194. 11 Pf, iv. 

9 La GRAUNDE ABRIDGMENT (1586). 12 (3d ed. 1927). 
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piler, but fails to reflect the exercise of the critical faculty in any appreciable 
degree. Many brief statements of the effect of cases, quotations, and related 
citations are assembled under appropriate chapter headings, but the internal 
arrangement of this material is largely haphazard. Little or no attempt seems 
to have been made to expound fundamental principles or to apply any cri- 
terion to a case other than its having presented a problem in so-called munici- 
pal law. Perhaps when a writer restricts himself to so narrow a field little 
else can reasonably be expected. Indeed, this book has many characteristics 
in common with a type of book which has been appearing lately on such spe- 
cial subjects as automobiles, bridges, dentists, dogs, fences, gas, horses and 
pews, in which every case directly or indirectly appertaining to the thing 
named in the title is collected. These productions have their labor-saving 
value for a practitioner, but can scarcely be said to advance juristic science 
perceptibly. They are not essentially dissertations; why not frankly call 
them digests? 

This book is centralized in Ontario, two hundred and sixty-five pages being 
devoted to setting out the Municipal Act of that province in full. Although 
there is reference to corresponding statutory provisions of other provinces and 
decisions thereon are collected, the book’s chief value is as an annotation of 
the Ontario Act. This, of course, renders it primarily useful to the Ontario 
practitioner, for whom it presumably was intended. Such an intention is in- 
dicated by experimental use of the index. Although it makes some approach 
to being a textbook of Canadian law, the title of this book should be properly, 
The Municipal Act of Ontario, Annotated. Ficnire Ries. 


Dalhousie University Law School. 





THE ILitnots Crime Survey. Edited by John H. Wigmore. Published by 
the Illinois Association for Criminal Justice in codperation with the 
Chicago Crime Commission. Chicago. 1929. pp. xxii, 1108. $6.00. 


The most ambitious survey issued to date on the operation of the criminal 
law bears witness to the progressive industry of the surveyors. The story of 
the Cleveland and Missouri surveys is repeated, with special application to 
Illinois and Chicago. “The Constitution’s law is inefficient,” says the editor, 
Dean John H. Wigmore, “the Legislature’s law is inefficient; the Supreme 
Court’s law is inefficient. The Trial Court’s methods are inefficient; the 
Prosecuting Department is inefficient, and likewise the Police System. The 
Jury system is inefficient. The Probation and Parole systems are inefficient; 
and with them the Prison system is inefficient.” 1 The learned editor seems 
to be in complete agreement with the author of one section of the survey, 
Homicide (In Cook County), whose first “ recommendation” reads “ The 
number of unsolved murders in 1926 and 1927 points directly to the necessity 
for more efficient methods in the detection of crime.” 2 The book abounds in 
recommendations of this character, although many detailed suggestions are 
also added. 

Dean Wigmore guesses that the cause of all this inefficiency is “ the Selfish- 
ness of the Ordinary Citizen.”* By this he presumably means civic indif- 
ference. The entire survey, however, discloses that public offices are nearly 


1P. 5. 2 P. 639. * Pp. 6. 
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universally filled by “ ordinary citizens,” to the almost total exclusion of 
persons of unusual ability. It must be quite obvious that the administration 
of criminal justice, dealing with the elusive human soul, and not with tangible 
commodities, requires superior capacity. The problem therefore is not so 
much to arouse the “ ordinary citizens,” as it is to create social conditions 
which will train and attract to the public service men of outstanding character, 
capacity, and mental attainments. The administration of public affairs there- 
fore presents a problem in civic responsibility of the “ Extraordinary Citizen.” 

The value of the Illinois Crime Survey lies in its material, rather than in the 
conclusions drawn from the data by its authors and editors. They have ably 
demonstrated where and how the administration of criminal justice fails in a 
modern democratic community. They have indicated weak places that can 
be eliminated or strengthened. In some particulars they have gone further, 
notably in the chapters on Parole and Juvenile Delinquency. On the whole, 
however, the survey is important as necessary preparation for those who will 
follow, bringing with them imagination to see a road and capacity to con- 
struct it. 

A feature of the survey is the section on Organized Crime in Chicago. 
This is novel material and constitutes a book in itself. The treatment is 
historical and descriptive, rather than analytical, but the story is so astound- 
ing that it should be read by every student of the criminal problem. Organ- 
ized crime probably exists in every American city, but in Chicago it has 
reached the proportions of feudal system, warfare, and domination. Pro- 
fessional bombers and gunmen sell their services in an open market, legitimate 
businesses are “ racketeered” by rivals or those seeking a consolidation, 
terrorization of witnesses and informers is a practice, gang warfare over vice 
concessions is accepted as a mode of settling differences, violence has eclipsed 
the politician as a method of obtaining immunity, and gang murderers are 
never convicted. In Organized Crime we are paying the full penalty of 
foolish sumptuary legislation, civic indifference, and neglect of the immigrant 
within our gates. 

In the chapter on The Probation and Parole System and to some extent 
the chapter on The Juvenile Delinquent, the fresh point of view of the 
behaviourist approach is instantly felt. Here the survey pauses in its report 
on “ Crime ” and begins to ask questions about the nature of the offender and 
the adequacy of methods of treatment. A study of the individual leads neces- 
sarily to the other important factors, — the gang, the home, education, intelli- 
gence, psychiatric variations, kind of neighborhood, occupation, and the like. 
There is a possibility of assessing all of the factors and coming to some reason- 
able conclusion as to the potentialities of reformation and the means to be em- 
ployed. Some of the statistics gathered will undoubtedly lead to further 
testing of our methods of criminology. For instance, why should a burglar 
be twice as likely to violate probation as a robber? Although it is to be 
expected that first offenders are better parole candidates than occasional or 
habitual criminals, it comes as a surprise to learn that prisoners of inferior 
intelligence constitute relatively good parole risks. Here is a field for social 
statistics, scarcely touched as yet, but which may eventually work a revolution 
in the criminal law. The sentencing board advocated by Alfred E. Smith 
while Governor of New York is made a real possibility by pioneer research 
of this kind into the working of our penal system. 
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- The authors of this chapter also sound a warning much needed in these 
days of “ crime wave” penology. Public excitement is more apt to result in 
injustice than in the punishment of the guilty. “The Committee found in 
the records many more cases of first offenders who were given maximum 
sentences, difficult to explain except on the basis of public clamor, than of 
habitual and professional criminals who were given less than the maximum 
on other than apparently meritorious grounds.” ¢ 

HERBERT B. EHRMANN. 
Boston, Massachusetts. 
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Tue Baumes Law. Compiled by Julia E. Johnsen. New York: The H. W. 
Wilson Co. 1929. pp. 189. $.90. 


A large number of people, lawyers and laymen, reformers and fanatics, have 
had a great deal to say about the Baumes Law in New York. A collection 
of such utterances can with difficulty maintain a high standard of value or 
literary merit, and this is no exception to the rule. Besides an outline of the 
arguments usually advanced for and against the act, and an exhaustive bibli- 
ography, the book contains twenty-seven essays dealing with the problem of 
recidivism in general and the Baumes Law in particular. These vary from 
reasoned discussions to rabid advocacies and equally rabid defenses. But in 
the sum total, a fairly accurate picture is presented of the many possible 
attitudes on the question. 


Tue Companies Act, 1929. By F. J. Farley. London: Effingham Wilson. 
1929. pp. xx, 363. I5s. 

The recent compilation in this country of the Uniform Business Corpora- 
tions Act, which has been followed in whole or in part in several states in their 
latest enactments on the subject, renders of interest to American lawyers the 
latest English corporation statute. This volume contains the entire act, with 
illuminating comments by the author on the purpose of many of its provisions, 
together with a few case citations. Of direct value are the sections regulating 
companies incorporated elsewhere but doing business within Great Britain. 


CorporaATE MINuTES, MEETINGS AND RESOLUTIONS. By Lillian Doris. New 
York: Prentice-Hall, Inc. 1929. pp. Ixxxix, 1046. $10.00. 


An exhaustive collection of forms for use in connection with corporate 
meetings is presented in this volume, including forms for calling meetings, 
forms for framing a multitude of resolutions, and the like. To that extent 
it is a useful work, since most similar collections appear as appendices to 
larger treatises on corporation law. Unfortunately, the author has also ven- 
tured into the substantive law, in connection with the business transacted at 
the meetings, and in this respect her statements perhaps suffer from undue 
dogmatism. i 
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CuRRENT RESEARCH IN LAW FOR THE ACADEMIC YEAR 1928-1929. Published 
by the Institute of Law of Johns Hopkins University. Baltimore: The 
Johns Hopkins Press. 1929. pp. vi, 218. $2.00. 


It is significant that sufficient material has been found on legal research 
during the past year, to fill a book of over two hundred pages. This well- 
indexed collection seems by far the most complete of its kind. It contains 
references not only to all the strictly legal books, pamphlets, and periodicals 
in preparation which the editor has been able to assemble, but also to research 
in kindred fields. 


Le Droit pu DANUBE INTERNATIONAL. By Henri Hajnal. With a preface 
by Charles de Visscher. The Hague: Nijhoff. 1929. pp. xii, 317. 


This is a study of the voluminous international legislation relating to the 
Danube, from the Treaty of Paris of 1856 to the Convention and Statute of 
July 23, 1921. It is an important contribution to the literature concerning 
the law relating to inter-state rivers, indispensable to any study of the recent 
Advisory Opinion (No. 14) of the Permanent Court of International Justice. 
The volume could have been improved by the addition of a collection of the 
texts of the treaties relating to the Danube. 


LectuRES ON LEGAL Topics, 1925-1926, VoLuME VII. By Various Authors. 
New York: The Macmillan Co. 1929. pp. viii, 359. $3.00. 


Sixteen addresses, all of them delivered before the Association of the Bar 
of the City of New York, are here collected. Naturally they vary in merit, 
and their value as informal talks was no doubt greater than their present 
significance as legal literature. It is at least doubtful, for instance, whether 
the Sheppard-Towner Act is in violation of the spirit and purpose of the 
Constitution (p. 129), whether all private ownership of property has been 
abolished in Soviet Russia (p. 201), or whether the death penalty for perjury 
would deter false swearing (p. 347); but on the whole the several lectures 
are interesting and readable. Mr. Henry W. Taft’s “Informal Talk” and 
Justice Cropsey’s “ The Trial of a Case” are both excellent; and Judge 
Mack’s sound observations on arbitration deserve a wide circulation. 


Tue PostTIon oF ForEIGN STATES BEFORE FRENCH Courts. THE POSITION 
oF ForEIGN STATES BEFORE BELGIAN CourTS. THE POSITION OF FOREIGN 
States BerorE GERMAN Courts. By Eleanor Wyllys Allen. New York: 
The Macmillan Co. 1929. pp. xii, 42; xii, 40; xiii, 51. 

These pamphlets, published under the auspices of the Bureau of Interna- 
tional Research of Harvard and Radcliffe, form part of a series which will 
later be assembled in a treatise. They deal in substance with the immunity, 
in the several states, of foreign governments and their instrumentalities from 
suit and seizure. The author has collected many valuable references, and 
summarized a large number of cases and such statutes as there are on the 
subject. But the value of the work seems to be as a digest rather than a 
treatise. It is an exhaustive grouping of the authorities, but a critical analysis 
of the problem is either lacking or relegated to a chapter as yet unpublished. 





